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NCNOJIHEHWE OBA3SATE/IbCTB MNPEANPUHUMATEIbCKOTO
OOIrOBOPA B YCJIOBUAX LNADPOBOUN 3KOHOMUKN

ABTOpbI: MaxmyToBa AnbbuHa 3yhapoBHa (Ypansckuii rocynapCTBeHHbIN 3KOHOMUYECKNIA yYHUBEPCUTET)
CnykuH Ceprevi BUKTOPOBUY (Ypanbckuii rocyBapCTBEHHbIN SKOHOMUYECKUI yHUBEPCUTET)

AHHOTauUusA: B gaHHOV CTaTbe PacCMOTPEHbI 0COBEHHOCTU NCMOHEHNS 0653aTENLCTB
npeanpuHUMaTeIbCKOro 4oroBopa B yC/10BUSX UnppoBu3aLumm. lpoaHaam3npoBaHo
TaKoe rpaBoBOE SBIEHNE, KaK CMapT-KOHTPAKT, BbiSIB/IEHA €r0 CyLYHOCTb,
npeumyLecTsa n Hegoctatku. OnpeaeneHsl yciosus 06 aBTOMaTU3NPOBAHHOM
MCroNHeHNM 0653aTe/IbCTB M UX MPUMEPBI. B 3aK104eHUM aBTOPbI AENAI0T BbIBOS,
YTO UCMOJIb30BaHNE LINGPOBLIX TEXHOIOM NI HE TOJIbKO MOBJINS/IO Ha CrIOCOD
B3auMoAeyicTBUS CTOPOH AOroBopa npy UCroJHEHNN CBOMX 00513aTe/IbCTB, HO 3TO
TaKXXe U3MEHWUJIO0 CTPYKTYPY TaknX OTHOLLEHW.

KntoyeBbie : npeanpuHUMaTenbCKuU 4oroBop, ungposBm3aums, obs3aTenbcTsa, CMapT-
CJI0Ba: KOHTPAKT, cAesiKa

HeBO3MOXXHO HE OLEHUTb aKTyaJIbHOCTb TEMbI NMPeanpUHNMaTENbCKOrO
L,0roBopa B COBPEMEHHOM POCCUNCKOM MpaBe N ero UCMOoJIHEHNS B YCJI0BUAX
undposmsaunn. B Luenom, HacklLEeHNE POCCUCKOW NPaBOBON CUCTEMSbI IT-
TEXHOJIOrMSAMU - 3TO MacWTabHbI TpeH nocaegHNX OecaTuneTun.
MpumMeHeHne UMgPOBLIX U 3NEKTPOHHbLIX NHCTPYMEHTOB CyLLECTBEHHO
NOBJINASIO HE TONIbKO Ha TO, YTO HOBbIE NPeAnpPUATUA CTaN NOABAATLCA Ha
PbIHKE C MOJIHUEHOCHOW CKOPOCTbI0 Bnarogapa HU3KKMM bapbepaM Onsa Bxoaa
n 6onee ceoboAHOMY O0OCTYNY K MHOpMaunm bnarogaps MHTEpHeTY [7,
C.62], HO 1 BO3HMKJI0 MHOXECTBO pa3/In4yHbIX CNOCOB0B MCMOSIHEHMS
npeanpuHUMaTeNbCKMX 00roBopoB. OrpaHNYeHHOCTb NPUPOAHBLIX PeCypCoB
3acTaBAseT npegnpuHUMaTens UCKaTb COBPEMEHHbIE TEXHOJIOM N,
NO3BOJIAOLLME ONTUMU3NPOBATL CBOKO AeATEeNIbHOCTb C Lesiblo yBesInYeHns
npubbian [8, c.10]. NMpeanctasnseTcsd HEOOXOANMBIM Pa3rPaHNYUTb NOHATMA
«CaMOUCNosIHAeMoe YyCN0BMe CAENKU» N «CMapPT-KOHTPaKT». Lndposbie
TEXHOJIOr N YXXe CTain PeanbHOCTbIO, MO3TOMY HEOBX0AMMO YCTPAHUTL
NpPaBOBOM BakKyyM, CO3[@aB MPaBOBYIO OCHOBY PeryJJinpoBaHNA OTHOLUEHW,
BO3HMKAOLWMX B 3TOW chepe.

Kak Haykou, Tak 1 OeNCTBYIOLWMM 3aKOHOOATEIbCTBOM €Lle He
BbipaboTaHO eaANHON, YHUPULMPOBAHHON OePUHNLMN  KOHUENTa
«npeanpuHMMaTEeNbCKUI OOrOBOP», HO B CaMOM 06LWeM Buae nog HUM
noapasymeBaeTcs 4OOPOBONLHOE COrnalleHne cybbekToB
npeanpuHUMaTEesIbCKOM AeATeNbHOCTU, HamnpaBJ/ieHHOEe Ha OCyLLeCTBJIeHNe
npeanpuHMMaTENbCKUX LEenen, B YaCTHOCTM Ha noayyveHne npubsinn, B chepe
npeanpuHMMaTeNbCKON AeATeNlbHOCTU. A npoLecc oCyLecTBIeHNS
CTOpoHaMun poroeopa obs3aTenbCTB APYr Nepen APYroM B Lensx
peanun3aunm ero cogepxaHusa - 3To eCTb UCMNOJIHEHNE
npeanpMHUMaTEsNIbCKOro A0roBopa, Nno HaleMy MHEHWIO, MOCKOJIbKY
onpeneneHne 4aHHOro NOHATUSA TakK)XXe He 3aKpernieHo HXU B 04HOW NPaBOBOM
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HopMe. Ho ncnonHeHne aorosopa 06s3aTesibHO OO/IKHO ObITh HaA1IEeXaLLNM.,
Hanpumep, ecnm 4orosopom npeaycmoTpeH 6e3HannyHbln Cnocob naatexen,
TO KPeaAUTOP MOXKET 0TKa3aTbCA OT NPUHATUSA NaTeXa Yepes HalnYHble
pacyeThbl, MOCKOJIbKY OaHHOE UCMOJIHEHNE He ByaeT Hagnexawumm [4].

Ob6sa3aTeNnbCTBa, BO3HUKLUME U3 CAENKW, MOTYT BbITb NCMOSIHEHbI 63
0OMNOSIHUTENIbHOr0 BONEN3BABIEHNSA CTOPOH, HO NPU OJAHOBPEMEHHOM
cobniofeHnn cnepyowmnx yciaoBuin: BO-NepBbIX, YCN0BUSA CAENKY
npefyCcMaTPUBAOT TaKyl BO3MOXHOCTb, BO-BTOPbLIX, CAEJIKA OCYLLEeCTBAAETCS
C MOMOLLbIO MHGOPMALMOHHbLIX TEXHOJIOIUN, N, B-TPETbUX, YKa3aHHbIE
NH(POPMaLIMOHHbIE TEXHONOM MM TaKXe AO0JIKHbI ObITb OnpefenieHsl B
ycnosuax caenku (a63.2 ct. 309 K PO [1]).

Takoe 3aKoHOOaTe/IbHOe HOBOBBEAEHME TECHO CBA3aHO C lIernTuMaumnen
CMapPT-KOHTPAKTOB («YMHbIX KOHTPAKTOB»), YTO He SBNSETCS BEPHbLIM, MO
Halemy MHeHUt0. B HacTosLLee BpeMs B PpOCCUNCKOM 3aKOHOLaTesIbCTBE
OTCYTCTBYET Ae(PMHNLMNS CMapPT-KOHTPaKTa, Y4EHbIE OAl0T Pa3inNyHbIe
onpeneneHns B 3aBUCMMOCTW OT UX B3rna[a Ha NpaBoBY Npupoay OaHHOMO
ABJIEHNS, K TOMY XX€ YMHbIN KOHTPAKT pacCMaTpUBaeTCs CKBO3b NPU3My
TexHosorun Blockchain, nog KoTopbiM NoHMMaeTcs cnocob peannsaunm cetu
pacrnpenesieHHbIX PeecTpoB, B KOTOPOM AaHHbIE O COBEPLLUEHHbIX
TPaH3aKuMAX CTPYKTYPUPYIOTCA B BUAE Lenn (nocnenoBaTeslbHOCTK)
CBSA3aHHbIX 6/10K0B TpaH3akuun [5]. Hanpumep, [.A. MaBnoBa, CHNTAET, YTO
CMapT-KOHTPAKT npeacTasnseT cobon onpeneneHHoe NpaBoBoe SBJEHNE,
nognagatollee nog peryavpoBaHne 4OroBOpPOB B 3/IEKTPOHHOM (hopMe, B
BMAe UMgpoBOro aJiropuTMa, HarnpasjeHHOro Ha popMnpoBaHme
ycTonymeoro obopoTa npas 1 06593aHHOCTEN YHACTHUKOB FPaXkAaHCKOro
obopoTa B Undposon cpene [6, c.119].

B ocHOBEe CMapT-KOHTPAKTa NIEXUT HEKNIA KOMMNbIOTEPHLIN a/IrTOPUTM, Ha
KOTOPOM 3anyLleH Ko, npeobpa3oBaHHbIA U3 OPUONYECKOrO TEKCTA B
aBTOMATUYECKM UCMOJTHAEMYIO MPOrpaMMy C yCcaoBmaMu caenku. pu stom
CMapT-KOHTPAKT YCTONYMB, MNOCNE ero Co34aHna HeEBO3MOXXHO BHECTU KaKue-
NMb0o M3MEHEHUS, YTO, B CBOKO O4epelb, MOPOXXAAeT BOMNPOCHl 0 BO3MOXHOCTH
NPU3HaHNSA CMapPT-KOHTPaKTa HeAENCTBUTENbHLIM, U3MEHEHMNS €ro YCI0BUNA,
NpUMeHeHNs HOPC-Ma)KoOPHbIX 00CTOATENLCTB U Ap. [Mpn 3TOM X0Tenoch bbl
YTOYHUTb, YTO CMAPT-KOHTPAKT NpeacTasnseT cobon He HOBLIN BUA UK
(hopMy O0OroBopa, U €ro HeNb3a OTOXAECTBAATbL C MUCbMEHHbLIM JOKYMEHTOM,
Bblpa)KaloLW MM BOJIEN3bABIIEHNE CTOPOH, 3TO JINLWb HOBbIN CrOCO6
B3aMMOOENCTBUNA Mexay cybbekTaMn AOroBOPHbIX 0043aTeNbCTB, NOSBAEHME
KOTOPOro 06ycnoBaeHO NPMMEHEHNEM TEXHOIOMNYECKUX MHCTPYMEHTOB.

B cBoto o4epenb, yCoBME 0 CAMOUCMNONHEHUN COENKN, 3aN0XKEHHOE
B a63. 2 cT. 309 'K PO, no ceoen cyTun npeactasnsetcs b6osee WNPOKUM, YeM
MNOHATME CMapPT-KOHTPaKTa. Ecam obpaTnTbCa K TEKCTY NPOeEKTa
henepanbHOro 3akoHa Ne 424632-7 «O BHECEHUN N3MEHEHUI B HaCTW
NnepByto, BTOPYIO U CTaTblo 1124 yacTu TpeTben NpaXxgaHCKOro Kogekca
Poccunckon ®epepaumm (0 LnMdposbix npasax)» [2], TO MOXXHO YBUOETb, YTO B
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n. 4 cTt. 1 faHHOro 3aKOHOMNPOEKTa ero aBTopbI Npeasaranan nocne
onpeaeneHns ycaoBms 0 BOSMOXHOCTU UCMOSIHEHNA obs3aTenbCTBa U3
caenkn 6e3 gONoSHNTENBHOIrO BOJIEN3BSABAEHNS CTOPOH, HanpaB/IE€HHOr0 Ha
ee UCMNosIHeHne, YTOYHEeHNe Ha3BaHNA Takoro yCI0BUSA Kak «
aBTOMATU3NPOBaAHHOE NCnosiHeHne obs3aTenbCcTBa». B oencreylowen
pefakumn ab3. 2 cT. 309 K PO oTe4yeCTBEHHLIN 3aKOHOAATENb OTKa3asacsa oT
BKJIOYEHWNSA LAaHHOIo MOHATUA B TEKCT 3aKOoHa. O4AHAKO MOXXHO caenaTthb
BbIBOZ, 4TO ycnoBme 06 aBTOMaTU3MPOBaHHOM UCMOJIHEHUN 0BA3aTeNbCTBA
MOXET NpeayCcMaTpMBaTbLCA HE TONIbKO B CMapT-KOHTPaKTax, HO 1 B 6onee
TPagMLUNOHHBIX cnocobax B3aMMOOenCcTBNSA CTOPOH 4OrOBOPOB,
3aKpenJleHHbIX B OYyMaKHOM UK 31eKTPOHHOM Buae. MNpuMepom
aBTOMaTM4eCckoro obs3aTenbCTBa Mo UCNOJIHEHMIO SBASETCS BKOYEHNE B
LN0roBop ycnoBus 06 aBTOMaATUYECKOM MNaTexXXe, KOTOPbIN CNUCbIBAaeTCS CO
cYyeTa Nonb30BaTess B ONpenesIeHHbIN Nepnod, Wan Korga Hactynaetr
yCcnosue, yCTaHOBNEHHOE 0benmMun CTOpoHaMu AOroBopa, HanpuMmep,
NocpencTBOM CMNCAHNA AEHEXXHbIX CPeACTB CO CHETa NOoJib30BaTeNs,
HanpuMmep, Npu 4oCTMxKeHUn 6anaHca nonb3oBaTens MOOUILHON CBA3N
HUXXHEro npeaena nMMmuTa, 1Mbo BbICTABMEHUN CHETA 3@ KOMMYHaJIbHblE
ycnyru (ycnyra «AstonnaTtex»). lNpu 3aka3se TakCu vYepes npunoxeHue
«AHOekc.Takcu» arperaTop BbICTynaeT B poaun nocpegHnka n apbutpa,
obecneynBas BbIMOJHEHUE COrlALLEHNA MEXAY BOAUTENEM TaKCU U
KJIMEHTOM: KJINEHT CorfiallaeTcsa onjaTuTb Npoes no LeHe, 3apaHee
YCTAHOBNEHHOW CUCTEMON-NOCPEOHNKOM (arperaTopom), a BOAUTESNb
0653yeTCcsa 0OCTaBUTb KJIMEHTA B 3apaHee onpeesieHHbIN MYHKT Ha3Ha4YeHu s,

OOHaKo nosiBJIEHNE M lOpPUANYECKoe Npu3HaHne BO3MOXXHOCTY
3aKJ1I04aTh CMAPT-KOHTPAKTbI MU3MEHWUN0 YCTOABLLYIOCS NapagnurmMy B
OTHOLUEHUN NUCMOJIHEHUSA UM HENCTMOJIHEHNS AOrOBOPHbLIX 0043aTeNbCTB.
MOCKONbKY CMapPT-KOHTPAKTbl OCHOBAHbI Ha aIrOpUTMax, onpenesieHHbIX nx
NPOrpaMMHbIM KOAOM, TaKNUe anropuTMbl NCMOSb3YIOTCS 019 NOATBEPXKOEHNS
paboTbl CTOPOH W, CNefoBaTesibHO, X CNOCOBHOCTY NepefaBaTb aKTUBbI OT
OLHOWN CTOPOHbI K APYron. Mpn Takon KOHCTPYKLNK OOrOBOPHbLIX OTHOLLEHWN
HEeBO3MO)XHO NnepeaaTb npaBa OT O4HON CTOPOHbI K Apyron 6e3 BbINONHEHNS
CBOMX HEKOTOPbLIX 06583aTeNbCTB. B TO XXe BpeMs NCnosib3oBaHne LngpoBbIX
TEXHOI0MMI Ha CerogHAWHNN OeHb AaeT BO3MOXHOCTb COBEpLUEHUA
rpaXk4aHamun OenCcTBUiA, HanpaBieHHbIX Ha 3alnTy ceoux npas [9, c.91]. Tak,
YMHbl€ KOHTPAKTbl HE TOJIbKO MUHUMU3UPYIOT PUCK HEFraTUBHbIX NOCeACTBUN
HEeWCNoJIHEHNSA AOrOBOPHbLIX 00683aTEeNbCTB, HO 1 CBOOAT €ro NpakTU4yeckn K
HY J110.

TOT (PaKT, YTO B NpeaAMeT rpa)K4aHCKOro npasa BXOAAT LU POBLIE NMpasa
(ctaTbn 128 n 141.1 NpaxxgaHCKOro kogekca P®), Takxe BAUAET Ha NOPAOOK
N 0C0BEHHOCTN B3aMMOAENCTBUSA AOrOBAPUBAIOLLINXCSA CTOPOH U UCMOJIHEHUS
L,0roBOPHbIX 00643aTesIbCTB. MOCKOSIbKY LM(POBbIE NpaBa 0CYLECTBAATCA B
COOTBETCTBUM C NMpaBuiamMn NHPOPMALMOHHBLIX CUCTEM, peann3aumns npas u
ncnonHeHne 0653aTeNbCTB BO3MOXHbI TOJIbKO B 9KOCUCTEME TaKMX
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NHPOPMALMOHHbLIX CUCTeM. B 4acTHOCTU, LundpoBblie (PUHAHCOBLIE
NHCTPYMEHTbI MOTYT YYUTbIBAaTbCA U 0bpaLLaTbCa TOLKO B (hOpMe 3anucu B
NHOPMALMOHHON CUCTEME, B KOTOPOW OHW BbIMYLLEHbI, B NOPAAKE,
YCTaHOBJIEHHOM NpaBuaamMn MHPOPMALMOHHON cuCcTeMbl (CT. 4
®epepanbHoro 3akoHa o1 31.07.2020 Ne 259-03 «O unpoBbIX PUHAHCOBbLIX
aKTMBax, UMQPoBOM BasOTE N O BHECEHUN U3MEHEHWUIN B OTAEJIbHbIE
3aKOHoZaTesNbHble aKTbl Poccunckon enepaunm») [3]. MoaTomy
obs3aTenbCTBa, CBA3aHHbIE C TaKMMU LMGPOBLIMU NMpaBamm, NCNOMHAOTCS
TakXe B paMKax MHBECTULMOHHOM NaT(OopMbl, KOTOpasa npegcrasnseT
cobon MHOPMaLMOHHYIKO CUCTEMY B CeTU WHTEpHET, UCnosib3yemyo A4
3aK/104EHNS NHBECTULMOHHbBIX OOFOBOPOB C UCMOJIb30BAaHMEM TEXHUYECKUX
CpencTB MHPOPMALMOHHbBIX TEXHONOM M N MHPOPMALMOHHBIX CUCTEM, AOCTY
K KOTOPbIM 0becrne4ymBaeT onepaTop MHBECTULMOHHOM NaaTdopMsbl (CT. 2
®epepanbHOro 3akoHa ot 02.08.2019 Ne 259-03).

TakuMm 0b6pa3oM, NCNoNb30BaHME LUPPOBLIX TEXHOOIUIA HE TOSIbKO
NOBJINSNIO Ha CNOCOD B3aMMOAENCTBUA CYODBEKTOB AOrOBOPHbLIX OTHOLLEHWIA
NpU NCNOJSIHEHMN CBOMUX 0043aTeNIbCTB, HO N U3MEHWO CTPYKTYPY 3TUX
OTHOLLEHWNIA, NOMECTMB UX B LIUMPOBYIO Cpesly 1 CO34aB HOBYIO LIMGDPOBYIO
9KOCUCTEMY A0rOBOPHbLIX OTHOLUEHUIA MeX Yy CTOPOHAMMU
npeanpuHMMaTeNbCKON AeATeNIbHOCTHN.
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