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COOTHOLWLEHWE OOTrOBOPA MNMOCTABKU CO CMEXXHbIMI
0OrOBOPHbIMUA KOHCTPYKUUAMU N CNOCOBbI X
PA3I'PAHUYEHUA

ABTOpbI: JlyuykuHa dapbs BnaanMmnpoBHa (Poccuiickuii rocy aapcTBeHHbIA YHUBEPCUTET MPaBoCy Ans)

AHHOTaUWA: B [aHHOV CTaTbe PAaCKPbIBAETCS CYLUHOCTb JOr0BOPa NocTaBKu, NCCAEAYTCA
OT/INYUTEIbHbIE MPU3HAKN JOrOBOPA MOCTaBKM OT UHbIX JOrOBOPOB, CMEXHbIX C
HUM, aHa/IM3NPYETCA NPaBoONPUMEHUTEbHAS NPaKTUKA.

KntoyeBbie AOroBoOp rnocTtaBkKu, NoCTaBLUNK, NMOKyrnaTesib, 40roBoOp Kyriin-ripodaxxu, 40orosop
cJ/ioBa: noAapsna, 4OroBop KOHTpakTauunu.

Mpn KNaccupurkaumm NpaBoOTHOLIEHNIN, BO3HUKAIOLWMX Y YH4aCTHUKOB Cropa, cnegyet
PYKOBOACTBOBATLCS NMPU3HAKaMu, NPUCYLLMMIN LOrOBOPY MOCTaBKU, KOTOPbIE
npeaycMoTpeHbl cTaTbén 506 MK PO, caMoCcTosATENIbHO OT HaMMEHOBaHMSA A0r0BOpa,
Ha3BaHWs CTOPOH K crniocoba nepegaym ToBapa, YKa3aHHOro B CoAep)XaHun OOKYMeHTa
(MocTtaHoBneHune MneHyma BAC PO N 18) (OnpepneneHne BepxosHoro Cyga PO N 307-
9C19-8365 o1 17 nioHa 2019 r. no neny N A44-8232/2018).

PaccMOTpeB MHOMO4YMNC/IEHHbIE peLleHns CynoB, chopMmnpoBaiacb Hekas No3nLns, 4To
cornacHo ctatbe 506 NpaXkgaHCKoro kogekca Poccuinckon denepaumnm, CPOK B 4OroBope
NOCTaBKMN NPUHATO CYMTaTb CYLLECTBEHHbIM ycioBMeM (MocTaHoBneHNe ApbuTpa)kHOro cyaa
MockoBcKoro okpyra ot 3 aBrycta 2020 r. N ®05-9968/20 no geny N A40-112800/2019).

B no3uunn, nogyepkmnBatoLen no3nmumio 0 NPU3HaHMM CPOK CYLLECTBEHHBLIM YCI0BMEM,
MHOrne cyabl pa3oLwwancb BO MHeHUsAX. BepxoBHbIn cyn Poccunckon ®epepaumm, Hanpumep,
B cBOEM OnpegeneHnn oT 31.07.2015 roga NOSICHAET, 4TO «CPOK NOCTaBKM TOBapa He
OTHEeCeH 3aKOHOM K CyLLLeCTBEHHbIM YCJIOBMSIM 1 B CJly4ae, eCi CTOPOHbI He 0roBOPUIIv
nepuopa nocTaBkM ToBapa, NPUMeHATCA npasuna ctaten 314, 457 TK PO»[1]. WgeHT4YHOe
npaBoBoe ybexaeHne chopmynnpoBaHo B MoctaHoBneHun N ®08-4255/16 ApbutpakHoro
cyna Cesepo-KaBka3sckoro okpyra ot 14 mionsa 2016 r. no geny N A32-26810/2015,
MocTtaHoBneHne oT 1 anpens 2016 r. N ®04-303/16 ApbuTpa>kHoro cyaa 3anagHo-
Cnbupckoro okpyra no geny N A03-20637/2014).

C y4éTOM NpaBONPUMEHUTENIbHON MPAaKTUKK, CTOPOHbI MOFYT YCTAHOBUTbL CPOK
NMOCTaBKM B Ka4yeCTBe CyLLeCTBEHHOrro YC/10BMA B 3aKJ1l04aeMOM UMK [OroBoOpe
(MocTtaHosneHne o1 05.05.2022 roga no peny N A32-47370/2021 MNaTHaguaToro
apbuTpakHoro anennsauMoHHoro cyaa, Pewenune ot 16.05.2022 roga no geny N
A58-8221/2021 ApbuTtpaxkHbin cyg Pecnybnunkn Caxa).

Ewé ogHUM pasrpaHnyeHneM 0roBopa NoCTaBKU OT KYMNAM-NPOLaXKn ABNAETCS
NpaBOBOWN CTaTyC CTOPOH MO LOroBopy, Tak, B LOrOBOPE NOCTaBKW NOCTABLUNKOM SABJIAETCS
npeanpuHUMaTeNb UK IPULNYECcKoe KL, a Lesbio npuobpeTeHns uMyLlecTBa cYMTaeTcs
ocyLlecTB/IeHMe NpeanpuHUMaTeSIbCKOM UM MHOW APYro KOMMepYeCcKon AesaTeNbHOCTH.
Mpn paccMoOTpeHnn aneauMoHHON Xanobbl, ApbuTpakHbln cyn MpuMopCcKoro Kpas B
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cBOEM locTaHoBneHUn o1 25.03.2022 roga oTMETUN, YTO «KaK MPaBWUJIbHO Onpeaenuniun
apbuTpakHble Cyabl, MPaBOOTHOLLEHMA CTOPOH MO AOroBopy noAnexaT peryanpoBaHuio
HopMamu K P® o goroeope Kynav-npoaakn ¢ ocobeHHoCTAMKU, NpeayCMOTPEHHbIMK § 3
rnasbl 30 MK PO[2].

Tak>xe BepxoBHbIi cyn Poccuiickoin denepauun B Ka4ecTBe 0TMYMS [OroBOpa
MOCTABKM OT KYNMAU-NPOMaxKN yCTaHABMBAET BeAeHNe NpeanpuHUMaTebCKon
NEeATeNbHOCTW, KaK CTOPOHOW NOCTaBLLMKA, Tak K nokynaTtenem[3].

ApbunTpaxkHbin cya XabapoBckoro kpas B MoctaHoBneHuun ot 22.09.2019 roaa
YCTaHOBWU (PaKT TOro, YTO «UCMOJIb30BaHWe MNOKynaTenem nocTaB/IeHHOro ToBapa B paMKax
yKa3aHHOro fgena He bbiia CB3aHa C NnpeanpuHMMaTeNbCKON AeATeNbHOCTbIo, Cy obpaTu
BHUMaHVe Ha HeobXoAMMOCTb NPOBEPKM LOBOLOB CTOPOHbLI CNOPa O MPUMEHEHUM K
NPaBOOTHOLUEHNSAM CTOPOH MONOXEHUN cTaTbl cTaTbh 511 n 523 K PO»[4].

C y4éTtom nyHkTa 1 cTaTbn 518 K P®, CTOpOHbLI B OrOBOPE NOCTaBKK obnagatoT
npaBOM Ha 3afBJieHe 0TKa3a OT UCMOJIHEHUA CornalleHuns, ConpoBoXaatoLLeecs
3abnaroBpeMeHHbIM yBeJOMJIEHNEM CTOPOHbI-OMMOHEHTa 0 Ha/IM4YUK HELOCTAaTKOB 1 eC/n
CTOpPOHa He YCTpaHWIa BbiIBNIeHHble HeJOCTaTKN B YCTAHOBJIEHHbIN L,OrOBOPOM CpoK. OTKas
OT [OroBOpa BO3MOXEH TakXXe B Cjly4ae, KOria HapyLleHbl yCTaHOB/IEHHbIE OrOBOPOM
CyLLLeCTBEHHbIe YCNI0BUSA, KOra Npov3BefeHa NocTaBKka TOBapa HeHadnexallero KkayecTea
NN C HEOLHOKPATHbLIM HapyLleHneM CpoKoB AoCTaBku ToBapals] (MocTtaHoBNeHMe OT 22
nona 2019 r. no geny N A73-21685/2018 ApbuTpaxHbin cyn XabapoBckoro kpas).

HopMmaTunBHO-NpaBoBas 6a3a, Kacatollasncs yperyampoBaHus CropoB, BO3HUKAOLIMX B
paMKax UCMOSHEHNSA WK 3aK/04EHNS LOroBOpa NOCTaBKM, 3Ha4YMTeNbHO 0bwrpHee 1 Bonee
AeTann3mpoBaHa, B OTANYMNE OT YNOpsA04MBaHNS HOPM LOroBOpa Kynau-npoaaxxu.
OCHOBHblE OT/INYMS B PErSIaMeHTaLMM AOr0BOPa NMOCTABKMN U KYMIN-NPOAAXKM 3aKJIH04aTCS
B Pa3JIMYHbIX NPABOBbIX CTAaTyCaX CTOPOH U TEM, YTO AOrOBOPY MOCTABKM 3aKJO4AOTCSH C
AMLAMK, OCYLLECTBASIOWMMI NPeANPUHUMATENbCKYIO AeSTENbHOCTD.

Korgna CTOpOHbI, BCTyNatoLmne B NPpaBOOTHOLWEHMSA N0 nosoay 6yayLien NnocTaBKu
TOBapa, He 3aKJII04aloT AOr0BOP B HaAeXalle YCTaHOBEHHOW 3aKOHOM ¢hopMe, TO
CTOpPOHaM Heobxo0aMMOo ObITb FOTOBLIMU K TOMY, YTO IOKYMEHTbI, KOTOpble ByayT
NnoATBEpPXAaTb (haKT Nepepaym ToBapa, MOryT ObITb pacLeHeHbl B paMKax cyaebHoro
pa3bupaTensCTBa B BUAE «pa30BbiX CAENOK KYNan-npofgaxu»[6] (MoctaHoBneHue
ApbuTpaxkHoro cyna CeBepo-3anagHoro okpyra ot 5 Hoabps 2020 r. N ®07-11666/20 no
neny N A56-79352/2019).

[NaBHLIM OT/IMYMEM [LOrOBOPA NOCTABKU OT 4OrOBOpa KYMNvu-npoLaxkun ABnaseTcs
MTOroBas Lesb UCMO0JIb30BaHUSA MOCTaBAEHHOr0 NOCTaBLLMKOM ToBapal7] (cTaTtea 492 n 506
K P®) (MocTaHoBneHne oT 26 Hos6pa 2019 r. N ®02-6549/19 ApbuTparkHoro cyna
BocTo4yHO-Cubupckoro okpyra no geny N A69-3342/2018, AnennsiunoHHoe onpegenenme CK
no agMMHUCTPaTUBHLIM aenam CapaToBckoro obnactHoro cyaa ot 07 cepana 2019 r. no
neny N 33a-666/2019).

B Kpyrax umBmancToB, Hepeanko BO3HMKaeT Crop OTHOCUTEJIbHO NOHATUNA,
MPOMNMCaHHbIX B 3aKOHE: «Apyroe ncnoJjib3oBaHne, He CBA3aHHoOeE C I'Ipe,El,I'IpVIHVIMaTeJ'IbCKOVI
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JeaTeNbHOCTbIO» U «MHbIE LN, He CBA3aHHbIE C INYHbIM, CEMENHbLIM, JOMALUHUM N UHBIM
nogobHbIM NCNonb30BaHMeEM», OCobeHHO OCTPO BO3HMKAET NoaobHbIN BONPOC, KOraa
opraHm3aumsa npuobpeTaeT Bewm AN AMYHOro notpebneHms nnn aona UHAMBUAYaNbHbIX
HY>XZ Y NpOZaBLOB PO3HUYHON TOProB/v, B CBA3N C TEM, 4YTO OT 3TOr0 HaNpsAMyto 3aBUCKUT,
byneT M NpUMEHATLCSA eQnHbIN Hanor Ha BMEHEHHbIN Aoxoa. Koraa B Liefb MOCTaBKU
TOBapa He BXOOUT «Apyroe ncnosib3oBaHne, He CBSA3aHHOE C NpeanpuHNUMaTENbCKOW
LEeATEeNbHOCTbIO», B JAHHON CMTyaL MW BO3HUKLLME MPAaBOOTHOLLIEHNS MeXY CTOPOHaMM
bynyT KnaccudumunpoBaTbCs, Kak NPaBOOTHOLIEHUS B paMKax A40roBopa NOCTaBKMU.

PO3HMYHasA TOProeasa - NpoAaka TOBApOB A1 IMYHOI0O UM CEMENHOr0 NCMNOJIb30BaHNS
KOHEeYHOMY NOTPebuTesno Unmn e npoaaxka ToBapoB OpraHn3aunsaM, B KOTOPbIX rpa)kgaHe
OCYLLECTBASIOT COBMeCTHOe noTpebneHune. CywecTByeT nHas No3nums, ¢ y46TomM KOTOPOW
«npunobpeTeHne opraHn3aumMamMm TOBapoB A1 COBMECTHOro noTpebieHnsa Ha BoO3Me34HOW
ans notpebutenei 0CHOBE HE BXOAMUT B NOHATUE MHOE UCMONb30BaHME, He CBA3aHHOE C
npeanpuHUMaTEsNIbCKON AEeATEIbHOCTLIO U HE OCYLLECTBASETCA B paMKaX OTHOLLEHWUIA
PO3HUYHOM TOproam»[8] (MyHKT 1 cTaTbmn 492 K PO).

«[probpeTeHne BI0IXKETHBIMY YUYPEXAEHUAMI TOBAPOB AN18 obecnevyeHuns yCTaBHON
NesTeNbHOCTM OCYLLECTBASETCS B paMKax oNToBoN Toproean»[9]. Ecan ToBap nocTaBnseTCs
B aJlpec NokKynaTens nocpeacTBoM 0CTAaBKM, TO B TAKOM C/ly4ae JlaHHble OTHOLIEHUS
Heb35 KNacCUpULUPOBATb KaK OTHOLLIEHWS, CKN1aiblBaOLWMNECS B paMKax TOProBau B
PO3HMLLY.

B kayecTBe npenMeTa A0OroBopa NoapsAa BbiICTyNaeT U3roToBIeHNe UHANBUAYANbHO-
onpefeneHHoro n3genus, TeM BpeMeHeM, NPeAMETOM NMOCTABOYHbIX OTHOLLUEHWIA SABNAETCS
NMYyLLECTBO.

B topnaunyeckon nutepatype, B COBETCKUW NepuOoL BblCKa3blBaIUCb OTAENbHbIE
npennoxeHns ob oTkase 0T JOroBopa KOHTPaKTaLUW, MOCKONbKY OH YPe3MEepPHO CXO0X C
L0roBopoM nocTaBku[10]. Mo ncTe4eHno HEKOTOPOro BpeMeHm, 6obLIas 4acTb Y4EHbIX
paccMaTpuBasy LOroBOp KOHTPaKTaLUM Kak pa3HOBUAHOCTb A0roBopa noctasku[11] nam
XXe noABua 4oroBopy Kynan-npogaxku. [lpyras nosaoBuHa LUMBUINCTOB MPpU3HaBa M LOroBop
KOHTpaKTaumMm caMoCTOATe IbHbIM BULOM IpaXJaHCKO-NPaBoOBOro Aorosopa. byayyu
Pa3HOBUAHOCTbIO ,OrOBOPa NOCTaBKMW, OrOBOP KOHTPAKTaLMW peryanpyeT OTHOLLIEHUS,
KOoTopble 06pa3yloTca No NPUYMHE OCYLLECTBIEHMS 3aKYMNOK CEIbCKOX03ANCTBEHHbIX
TOBapoOB Ans nepepaboTKn Unn NpogaxkKu y Nnpom3BoauTens 3Ton npoaykumm (nuuo,
BblpacTuBLUee eé unn Nnpon3soammoe). B kayecTse npegmMeTa AOroBopa KOHTpakTauuuy, B
OTANYME OT MOCTaBKW U KYMJIN-NPOSAXMN, ABNAETCA CEJIbCKOXO3ANCTBEHHAs NPOAYKLNS,
KOTOpas BblpalleHa uan npounsseaeHa nocTaBLMKOM CaMoCcToATeNbHO. O3BYyYeHHbIN
NPU3HaK YETKO 3aKpennéH 3aKOHOM 1 MpU BO3SHUKHOBEHWUW CMOPHbLIX BOMPOCOB U
HeobxoAMMOCTY pa3rpaHUYeHns 4OroBopoB, CyAbl BCerga pykKoBOACTBYOTCSA 3TUM (PaKTOM
(MocTaHoBneHue oT 2 mas 2017 r. no geny N A83-5096/2016 [eanuaTb nepsbin
apbuTpaXkHbIN anennaunoHHbIn cya (21 AAC)).

Ypenss BHUMaHMe CXOACTBaM M pasfininsaM AOroBopa NOCTaBKMU C UHBIMU FPaXKAaHCKO-
NPaBOBbIMY [1Or0OBOPaMM, CTOUT 06paTUTLCS K MMEIOLLMMCS B 3aKOHO4ATEeNbCTBE 1 cyaebHon
NPaKTMKe CMeLlaHHbIM 4OroBopaM.
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Tak, B [MocTaHoBNeHUN ApbuTpakHOro cyaa LleHTpanbHoOro okpyra ot 2 ntons 2019 r.
N ®10-2321/19 no geny N A36-8325/2017, NMocTaHoBNeHWM OT 14 ceHTabps 2017 r.
TpuHaguaToro apbnTpa)KHOro anennsaunoHHoro cyaa no geny N A56-9805/2017,
MocTaHoBneHus no aeny N A65-28070/2020 ApbutpakHoro cyaa MoBOKCKOro oOKpyra oT
21 peBpana 2022 r., NocTtaHoBneHus oT 18 despana 2022 r. no geny N A35-8681/2020
lleBATHaauaToro apbuTpa)kHOro anensauMoOHHOro cyaa, ncxoas ns byksasibHoOro
TOJIKOBAHWNS yCIOBUI OrOBOpa B COOTBETCTBUM C NpaBunamm ctaTtbn 431 MK PO,
PYKOBOACTBYSACH NonoXeHnamm ctaten 506 431 MK PO, ctaten 702-729 431 TK PO,
apbuTpakHble Cyabl NPULAN K BBIBOAY, YTO NpeaMeTOM OroBopa noapsana aBaseTcs
BbIMNOJIHEHME onpefesieHHon paboThl 1 cAadva ee pesysbTaTa 3aka3ynky. B gorosope
noapsaa yKasblBaloTCA HaYaslbHbI 1 KOHEYHbIA CPOKW BbINOJHEHNS paboThl, LeHa C
BKJIIOYEHNEM B HEE KOMMEHCALMN U34epXXeK NoapsaayYnKa 1 npuynTatroeecs emy
BO3Harpa)kaeHue, CPOKN 1N NOPALOK NPUHATUSA BbIMONHEHHON paboTbl K Apyrue yCcaoBus,
KOTOpble ABNAIOTCS onpefensowmM oaa Takoro orosopa.

3ak/l04eHne AoroBopa noapsaa npeanosiaraeT corlacoBaHne CTOPOHaMU nopsiaKa
Npon3BOACTBa PaboT, BbINONHEHNE U CAAYM pe3yibTaTa KOTOPbIX COCTABSOT ero npeamer.

B paccmaTpuBaemMoM Cllyqae Takom Nopsaok He bbin cornacoBaH CTopoHamu. MNpuemka
Kakux-nmbo Bngos paboT nam 3Tanos paboT 4OroBOpoM He npedycmoTpeHa. CmeTa,
onpegensawoLwas obbem 1 CTOUMOCTb NOoANEXaLLMX BbINOJHEHMIO paboT, CTOPOHaMM He
cornacoBbiBanacb. YCNOBMAMKU AOrOBOpa MCNOHMTENb 0643aN1Cs K onpeaesieHHOMY CPOKY
nepenaTb 3aKa3ynKy MMYyLLECTBO, ONpefesieHHoe PoaoBbIMU NpU3HakamMu. B gorosope
CTOPOHaMW COrnacoBaHbl HAUMEHOBAHME, KOJIMYECTBO, KOMMAEKTHOCTb U Ka4eCTBO
noanexalimx NocTaBke TOBApOB, YC/JI0BUS MOCTaBKM 1 CNOCob AoCTaBKK, TpeboBaHMS K
yrnakoBKe, MOpPAA0K pacyeToB, YTO MO3BOJINIIO CyAY KBaMMPULUNPOBaATb €ro B Ka4ecTse
[lOroBopa NoCcTaBKW.

OTpa)keHne B cneundukaunm K 4oroBopy MHANBMAYabHOrO 3CK13a obLiero snaa
NPOAYKLWK, TaKXXe He BNieYeT NPU3HaHUSA 3aK/IYEHHON CAeNIKM CMELLaHHbIM 40r0BOPOM C
3/leMeHTaMn 0orosopa nogpsaga, Nockosbky ctatbd 506 431 'K PO pnonyckaeTt
BO3MOXXHOCTb 3aKJ/II04eHMS OOroBopa NOCTaBKU B OTHOLLIEHUW MPON3BOLAMMOr0 NOCTaBLLNKOM
obbekTal12].

OcobeHHYyo NoNyNsSPHOCTb B MPEeANPUHUMATENIbCKON AEATENbHOCTM N AEATENbHOCTY
IOPUANYECKUX NUL, 3aHUMaeT AMCTPMObLIOTOPCKMIA foroBop. Mo npuynHe Toro, 4To
rpa)4aHCKOM 3aKOHOAaTeNbCTBE AaHHbIV LOrOBOP HE YCTAHOBJIEH, 3TO NMOPOXKAAET
onpeaenéHHble TPYOHOCTU U KOH(IMKTbI MPU NPUMEHEHUN 3TOr0 AOr0BOPa Ha NpPaKTUKe.

Kacaemo BOMpPOCOB 0 KBaanukaumm oucTpubouloTopckoro gorosopa cynebHas
NpakTMKa He MOXXeT BbITb Npu3HaHa ogHoobpa3Hon. ANCTpnObIOTOPCKNIA LOFOBOP MOXET
BbITb KBaNMULUPOBAH KaK AOrOBOP Ha OPraHM3aLnio OTHOLIEHWI MO NOCTaBKaM
NPOAYKLUMUM C OKa3aHWeM ycayr no noucky nokynatenen[13] (MocTtaHoBneHue TpuHagLaToOro
apbuTpakHoro anennaumMoHHoro cyaa ot 21 anpens 2022 r. no geny N A56-22745/2019,
MocTaHoBneHne ApbuTparkHoro cyaa 3anagHo-Cnbupckoro okpyra oT 21 anpensa 2022 r. no
neny N A70-22157/2020), nnbo Kak CMeLLaHHbIN 4OrOBOP NOCTaBKM WU areHTUPOBaHNS
(PeweHwne o1 22 anpens 2019 r. no geny N A11-7679/2016 ApbuTpaxkHbin cya
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Bnagmnmunpckonm obnactum).
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