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[MOHATUE, CYLLHOCTb N 3HAYEHUE CITOCOBOB
OBECTIEHEHUA UCTTOJIHEHNA OBA3ATEJIbCTB

ABTOpbI:  Kum Hukuta BUKTOPOBUY (PocTosckuii punnan ®FE0YBO «PryIl»)

AHHOTaUuMA: B cTaTbe packpbiBatoTCs npobaemMbl ornpeaeneHns noHATus crnocoboB obecneyeHums
ncrosHeHns obs3atenbcTB. PaccMoTpeHne crnocoboB obecried4eHns NCrnosIHeHNS
0653aTe/IbCTB Kak 0053aTe/IbCTBEHHbIE MPAaBOOTHOLLEHWSA, @ TaKXXe pacCMOTPEeHnE
KpuTepuneB Kaaccupukaumm crocobos obecrnedyeHns ncrnoHeHns 0bs3aTesbCTB.

KntoyeBbie rpaxaaHCKoe rpaso, criocobbl 0becre4eHnss NCroHeHNs 0053aTeNbCTB,
C/l0Ba: obecrne4yntesibHbie Mepbl NCMIOJHEHNS 00653aTENbCTB, MPaBoOBOE PerynpoBaHne

Hay4Hbi pykoBoautenn: Konecuunk B.B.
K.l0.H., OOLEHT
PocTtoBckoro counvnana ®rbOYBO «PIYl1»

Ha 3aKoHOaTe/IbHOM YPOBHE OTCYTCTBYET ONnpefieneHne NoHATUS cnocobos
obecneyeHns ncnonHeHus o643aTeNbCTB, OAHAKO B AOKTPUHE rPafCKOro npaBa NocBsLLEHO
N3yYeHWI0 AaHHOMY BOMPOCY AOCTATOYHOE KOMIMYECTBO Hay4YHbIX paboT, aHanM3 KOTOpbIX
Mo3BOJIIET FOBOPUTbL O TOM, 4TO CNocobbl obecnevyeHnss UCNonHeHns 0693aTeNbCTB
pacCMaTpUBAIOT B ABYX acneKTax.

Ps aBTOPOB CHMTAIOT, 4TO Ccrnocobbl ncnonHeHms obs3aTenbCTB npeacTaBAOT cobon
HEKOTOPbIE CrneunalibHble, MpeayCcCMOTpeHHbIE TPpaXAaHCKNM 3aKOHOAaTeJ/IbCTBOM, MepblI,
rapaHTupytowmne n CtTumyampytoLimne B AOCTAaTOYHOWN CTENEeHN UCMOSIHEHNE OO0/KHUKOM
OCHOBHOr0 06513aTeNbCTBA B HaAEXaLLEM U peaibHOM BUaE.

Kpome Toro, B IMTepaType BCTPEYAETCS TOYKA 3PEHUS, COrIAaCcHO KOTOPOMN Crnocobbl
obecneyeHns NCNosHeHUs 0653aTebCTB NPencTaBaAsoT coboil HEKOTOPLI BUA,
06513aTeNbCTBEHHbIX NPABOOTHOLLEHWIA, MOCPEACTBOM KOTOPOro obecneynBaeTcs
NPUCBOEHNE KPeaUTOPOM UMYLLLECTBEHHOTO 61ara JO/MKHMKA B CHET Y/10BJIETBOPEHUS CBOMX
3aKOHHbIX TpeboBaHWI.

Psin aBTOPOB, NpeasiaraloT paccMaTpMBaTh CNocobbl obecnevyeHmns CNoHeHNS
0053aTeNIbCTB KaK 0653aTeNIbCTBEHHOE NMPABOOTHOLLEHNE, KOTOPOMY MPUCYLL,
NUMYLLECTBEHHbIV XapaKTep, YTO HEMOCPeACTBEHHO CBA3aHO C TeM, YTO NPeAMeTOM
obecneyeHns Bceraa BuICTYMAET TO WU MHOE NMYLLLECTBO.

[MoMnmMo 3TOro, cnocobul obecnevyeHns NCNonHeHMa ob6s3aTeNbCTB MOryT
pacCMaTpMBaTbLCA KaK HEKOTOpble MOTPEOHOCTM YH4aCTHNKOB 00583aTeIbCTBEHHbIX
NPaBOOTHOLUEHNI MO MUHUMM3ALUN IKOHOMUYECKMX PUCKOB MPY 3aKJIKOYEHUN TOr0 NN
WMHOro BMAa AOroBopa.

HecmoTps Ha OTCYTCTBME B FPaAaHCKOM MnpaBe onpeneneHns NoHATMA
cnocobos obecneyeHmsa NcnonHeHns 0643aTensCTB paxx 4aHCKNUA KogeKe Poccuinckon
®epepaunm B rnaBe 23 3aKpensigeT OCHOBHbIE NX BUAbI, K KOTOPbIM OTHOCATCS:
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- 3aJo0r,
- 3aaTOK,

- obecneynTenbHbIN NNaTeX,

ylep>xaHue,

NnoOpy4nTENLCTBO,

He3aBNUCNMad rapaHTuA,

HeyCTonKa (WwTpad, neHs).

CnenyeTt OTMETUTb, YTO NPUBELEHHBIN BbiLle NepeyeHb He ABNAETCA NCHepPnbIBaOLWNM
BBUAY TOro, 4TO CTaTbs 329 Npa)kgaHCKOro Kogekca Poccminckon denepaumnm aBRsSeTCsa «He
3aKpbITOM», YTO JAeT BO3MOXHOCTb Y4aCTHMKaM 006543aTesIbCTBEHHbIX MPaBOOTHOLIEHWNA
hopMnpoBaTh MHble cnocobbl obecneyeHns NCNoNHEHUs 0683aTebCTBa, YTO A4OCTAaTOYHO
HeobX04MMO 1 aKTyaslbHO B YCNOBUSAX LMEPOBOA TPaHCHOPMaLIUKN IpaXKaaHCKUX
NPaBOOTHOLLEHNI 1 3aKkpenneHus B pa)kgaHkam Kogekce Poccunckon ®epepaumm
LMPOBLIX NpPaB.

[paxaaHCKO-NpaBoBas Hayka CHopMMpPoBasia KOHLENTyalbHY0 CMCTeMy cnocobos
obecneyeHns ncnonHeHns o6s3aTeNbCTB, BHYTPU KOTOPOW CYLLLECTBYET MX HEKOTOpas
Knaccugukaums, B OCHOBY KOTOPOW BKJTHOYEHbI T€ MW UHbIE KPUTEPUN.

MepBbIN KpUTEPUA, NOAPA3AENAOLWNIA CNOCOOLI 0becnevyeHns NCNOJIHEHMUA
0b6a3aTenbCTBa 3TO - UCTOYHUK 3aKpenneHus. Hanpumep, Kak yKasblBanoCb paHee, rnasa 23
pa)kgaHCKoro kogekca Poccmnckon ®epepanmm COLEPXKUT YNOMSAHYTbIE CNOCObbI
obecneyeHmna ncnosHeHns 06a3aTenbCTB. 3TU CNOCOObLI hopMUPYIOT Nepsbin 610K, BTopon
Xe 6ok npeactaBnsAoT cobon Te cnocobbl, KOTOPblE COOTBETCTBEHHO HE COAEPXKATCS B
paccMaTpuBaeMoin rnase paxxhaHCKoro kogekca Poccuinckon denepaunm, 04HaKO MOryT
ObITb 3aKpensieHbl B UHbIX €r0 raaBax, Win NHbIX HOPMATUBHbIX MPaBOBbLIX aKTOB. [TpuMepom
TakKux cnocoboB BbICTyNnaeT NOMMEHOBaHHbIN B CTaTbe 491 Npa)kAaHCKOro Kogekca cnocob
yoepXxaHus Tutyna, 1mbo obecneynTesibHble Mepbl, CAMOCTOATESIbHO YCTAaHOBJIEHHbIE
CTOPOHaMM B paMKax AOrOBOPHbIX OTHOLIEHUI - TOBapHas HEYCTOWKa, rapaHTUnHoOe
yoepxaHue (obecneyeHwve) n ap.

BTopbiM KpuTEpuem Knaccudukauum cnocobos obecnevyeHns NCNoJHEHMA
0643aTenbCTB BbICTYMAeT OCHOBAHWE NX BO3HUKHOBEHWS. TakK, CyLLEeCTBYIOT
obecneynTenbHble Cnocobbl, OCHOBaHHbLIE Ha MOJIOXKEHMAX 3aKJIIOYEHHOr0 40roBOpa,
NnoCpeacTBOM KOTOPOr0 BO3HUKAET BO3MOXHOCTb 0becneyeHmsa 0CHOBHOr0 o6s3aTenbCTBa,
Hanpumep HeycTomnka. «B npoTneBoBec» faHHOW rpynne B LOKTPUHE rpa)kAaHCKOro npasa
cchopMumpoBaHa rpynna cnocobos obecneyeHns, NpUMeHeHNe KOTOPbLIX HEMOCPEeACTBEHHO
3aKpeneHo B 3aKOHe, HarnpuMep NpaBo 3aJi0ra, BO3SHUKAET Y NOoJlyvyaTe s PeHTbI, Mpu
OCYLLIeCTBNEHMMN Nepefaye HeABVMKMMOr0 UMYLLECTBY APYrOMY YH4aCTHUKY MPaBOOTHOLUEHWI
B COOTBETCTBUWN CO cTaTben 587 MNpakgaHCKoro kogekca Poccninckon Gegepaumu.
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TpeTbeM KpuTeprem Knaccudmkaumm cnocobos obecnevyeHns NCNOoNHEHUS
06513aTeNbCTB SBNSAETCA CBSA3b C OCHOBHbIM 00513aTe/IbCTBOM, KOTOPas No3BoNsSEeT
noapa3fennTb UX Ha aKLLECCOPHYIO 1 HE3aBUCMMYIO FapaHTMIo.

CnenyoLiMm KpuTepreM, no3BosisoLLMM KiaccuduumnpoBaTb obecneqynTenbHble Mepsbl
NCnosHeHns 06583aTeNbCTB, BLICTYNAET UX (YHKLMOHANbHAA NPUHAANEXHOCTb.
PaccMaTprBaeMblii KpUTeEpUiA cnocobcTBoBas HOPMUPOBAHMIO CAEAYIOLLNX TPy,
PacCMaTPUBAEMBIX MeEp:

- BLINOJIHSIIOWME WTPAadHYI0 PYHKLMIO, HANPUMEP HeYCTOWKa, 3a0r;

- BbIMOJIHAIOLNE HEMOCPEACTBEHHO 0becneunTenbHylo PyHKLNI, HanpuMep 3asor,
yIep>XXaHue;

- OKa3blBaloLLMe AOMNOJIHNTENbHOE BO3AENCTBUE Ha AO/DKHUKA;
- TapaHTUpPYOLNE KPeaNTopy Haanexallne ncnonHeHne obs3aTenbCTBa.

B 3aBMCMMOCTM OT Cy6BEKTUBHOIO COCTaBa, Cnocobbl obecnevyeHns NCNONHEHNS
06513aTeNbCTB NpeanaratoT KAacCunumMpoBaTb Ha Te, B KOTOPbIX NPUHMMAIOT yYacTue
HenocpeaCcTBEHHO Y4aCTHMKM 0043aTeIbCTBEHHOr0 NPABOOTHOLLIEHUS, U T, B UCMOJIHEHWM
KOTOPbIX 3a4eACTBOBAHbI TPeTbYM nLa. Tak, MPUMEPOM NEPBON rPynMbl BbICTYNaeT
HeyCToWKa, 3a/0r, yaep)XaHue, obecnevynTesbHbIA NnaTex. Bropyto rpynny obpasytoT -
MoOPYy4YNTENbCTBO, HE3aBUCKMAS rapaHTus.

PaccMOTpeHHbIe KNnaccuhuumnpyowmne KpuTepumn, Wb Manas 4acTb U3
CYLLECTBYIOLWMX B TEOPUN FPaXKAAHCKOro NpaBa, BMECTe C TEM AaXKe OHM NO03BOJSIAIOT
onpenennTb cneunduky Kaxxaoro cnocoba, 0603Ha4ynTb €ro NPM3HaKN 1 pasrpaHNyYnTb
KaXK[bl 3/IEMEHT JaHHON CUCTEMbI Mexay coboi, a TakXe BbipaboTaTb MHblE MOAXOAbI K
onpeneneHunto NoHATUA cnocobos obecneyeHns NCNoNHeHUs 0643aTeNbCTB.

BbllLen3no)xeHHoe MHOroobpasmne NoHATUINHO-KaTeroprasbHOro annapaTa
obecneynTenbHbIX Mep, 06yCNOBAEHO OTCYTCTBUEM eANHbIX MPABOBbIX KOHCTPYKLNA,
BKJIIOYEHHbIX B 23 rnaBy pa)kAaHCKOro kogekca Poccminckon depepauui, K YUCy KOTOPbIX
npennaraeTcs OTHECTU:

- I/IMyLLI,eCTBEHHbIVI XapPaKTep;

- HEMoCpeICTBEHHAs CBA3b C HapyLUeHneM 0683aTeNbCTBEHHOMO NpaBa y4acTHMKA
NAHHOrO MpaBOHaPYLLEHWS;

- ocoboe YCTDOVICTBO, npegnoJiaralowiee HaJm4me oCHOBHOIro obs3aTenbCcTBa U
cooTBeTCTBYlOLWEro cnocobHoro ero obecrnevyeHns, B OTHOLIEHNN KaXKa0ro u3 KOTOPbIX
BO3HMKaeT CaMOCTOATE/IbHOE NMPaBOOTHOLWEHNA MeXxay X y4aCTHUKaMW.

OTAeNlbHOW NPaBOBOW XapaKTEPMUCTMKON NPaBOBON KOHCTPYKLUMM MPUCYLLEN MNOYTH
BCeM 0b6A3aTeNbCTBAM, NOMMEHOBaHHbLIM B rnaBe 23 'paXKAaHCKOro Kogekca Poccumnckon
defepaunn KpoMme He3aBUCUMONW FrapaHTum 1 0bs3aTenbCTBa aBanucTa (BEKCeNbHOro
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NopyYnNTENbCTBA) ABNSETCSA aKLLEHCCOPHOCTb, MO3BOJIALLANA onpeaennTb obuime npasuia B
OTHOLWeEHNN 0bbema 06493aHHOCTEN A0SHKHMKA, B TOM YnCae MO AOMOJHUTENbHOMY
obsa3aTennCTBy.

B Hay4HOW nTepaType akL,eCCOPHOCTb 3a4acTyto NPUPaBHMBAETCS K
AOMOSIHNTENbHBLIM crocobam obecneyeHmns UCNoNHeHNs 0653aTeNbCTB, KOTOPbIE NPU3BaHbI
obecneynBaTh UCMOSIHEHNE OCHOBHOIO 0643aTeNbCTBA M MOTYT BO3HMKATb b0 U3
npeanucaHns, mbo B CUy HACTYMNIEHNS ONpeeNieHHbIX 3aKOHOM PUANYECKUX (aKTOB.

BollwenpuBeAéHHbIN aHaNN3 CYLLHOCTHBIX XapaKTepPUCTUK MHCTUTYTa cnocobos
obecneyeHna ncnonHeHns obsa3aTenbCTB NO3BONAET CAENATh BbIBOA O TOM, 4TO CNOCO6LI
obecnevyeHna ncnosiHeHns oba3aTenbCTB NpeacTaBaAloT cobon crneymanbHble,
npefyCcMOTPEeHHbIe 3aKOHOAATeIbCTBOM MEeXaHW3Mbl U NPaBOBble KOHCTPYKLUN,
HanpasJ/ieHHble Ha obecrneyeHne 1 rapaHTMpPOBaHWe 3aLMTbl UHTEPECOB KPeaUTOPOB,
BO3HVKalLWMe HeNnoCpeACTBEHHO M3 CYLLECTBYIOLWEro MeXAy HAM N LO/IKHUKOM
0643aTenbCTBEHHOr0 MPaBOOTHOLWEHMSA, NpefoCcTaBsoWwme obecneynTesibHON CTOPOHE
LOMONHUTENbHbIE rapaHTUK Hallexallero ncnosiHeHmsa obasatenbcTBa 0693aHHOM
CTOpOHe. 3HaYyeHune, NpefyCMOTPEHHbIX 3aKoHodaTesieM cnocobos obecrneyeHuns
ncnonHeHns oba3aTenbCTB, COCTOUT B CTUMYIMPOBAHUN, NOBYXXAEHMIO K Hagnexalemy
NCNOJIHEHWIO B3ATOr0 Ha cebsa oba3aTenbCTBa AO/MKHUKOM MO Yrpo30M NPUMEHEHNSA K HEMY
NPUHYAUTENbHbIX 1 OFOBOPEHHbIX B 3aKOHE U LOroBOpe Mep OTBETCTBEHHOCTH.
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