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AKTYAJIbHbIE BOMNMPOCHI UHCTUTYTA NCNOJIHEHWN4A
OBA3ATEJIbCTB B N'PAXKOAHCKOM MPABE POCCUI

ABTOpbI:  Kum Hukuta BUKTOPOBUY (PocTosckuii punnan ®FE0YBO «PryIl»)

AHHOTauMA: B cTaTbe packpblBatoTCs npobiaema HeaenCcTBUTEbHOCTM COrlalleHus,
ABNIAIOLLEroCsl OCHOBaHNEM [J151 BO3HUKHOBEHWNS OCHOBHOI0 0653aTe/bCTBa, a
Takxe npobsema crocoba obecrie4eHunsi NCrosHEHNS 0bs3aTeNbCTBa.

Knto4YeBble rpaxaaHCKOE npaBo, UCMOJIHEHUS 0053aTENLCTB, NPaBOBOE PEry/INPOBaHME,
CJI0OBa: HeAeNCTBUTEIbHOCTb COr/lalleHuns

Hay4Hbi pykoBoautenn: Konecuunk B.B.
K.l0.H., OOLEHT
PocTtosckoro counvana ®rbOYBO «PIYll»

OZHUM 13 NepBbIX BONPOCOB, C KOTOPbIM CTOJIKHY/INCb KaK YY4€Hble, TaK 1 NPaKTUKMK,
BbiITEKAET U3 MOJIOXKEHN cTaTbh 329 MpaxkgaHCKOro kogekca Poccuinckon ®egepaumu,
KOTOpas nocne peopMMpoBaHUS, yCTaHOBMAA, YTO B C/ly4ae HeOenCTBUTENbHOCTH
cornalweHuns, ABAALWMMCS OCHOBAaHNEM A9 BOSHUKHOBEHWNS OCHOBHOI0 00653aTe1bCTBa,
obecneynTensHble 06493aHHOCTI MO BO3BPATY MOAYYEHHOrO MO HEMY MMYLLLECTBA, CBS3aHbI C
nocneacTBUAMN TakoW HegeNncTBUTENbHOCTU. [ns bonee oeTanbHOro NOHMMAHNA AHHOMO
BOMPOCa, Npeasiarato pacCMOTPETb Caeayowmn npumep. Tak, Npyu 3aKka04eHnn 4oroBopa
NoCTaBKMW ToBapa, HbIN0 YCTAaHOBEHO YCNOBUS, COMIACHO KOTOPOMY B C/lyvae HapyLleHms
0643aTeNbCTB NOCTABLLMKOM, B YaCTHOCTM MPOCPOYKN NOCTaBKKN, NOCAEAHUNA BbiNIa4nBaeT
HeyCTOMKY B pa3Mepe AecATU NPOLEHTOB OT CTOMMOCTU TOBapa, NpULLIEALIEro B
HenpuUroaHoCTh. Mo CnoXuBWNMCS 06CTOATENBCTBAM, 3aK/04eHHasa caefika (OCHOBHOE
06a3aTenbCTBO) OblNa NPM3HAHA HEQENCTBUTENLHON. [pK 3TOM, COr1acHO YCI0BUAM
[l0roBopa, NOKynaTesb y)Ke NepeBen AeHexHble CPeACTBa MOCTaBLUNKY B KayecTBe
aBaHCOBOro MJjaTexe, yCTaHOB/IEHHOI0 AOroBOPOM. B 3TOM Cc/iyyae BCTynaeT B AENCTBUE
PeCcTUTyums - NopsaoK, B KOTOPOM MOCTABLUMK OO/KEH BEPHYTb MNOJYYEHHYIO NpeaonnaTy.
N 3T0T BO3BpaT, 0becneymBaeTCs HEYCTONKOMN B pa3mepe 10 NpoLEHTOB OT CTOMMOCTM
HernocTaB/EHHOro ToBapa. Takas NpaBoBas KOHCTPYKLINS HE COBCEM YK/alblBAaeTCs B
NOHMMaHMK puanyeckoro coobuiectsa, ocobeHHo, B TOM C/lyvyae, korga obecneyeHne
NpeacTaBieHO TPETbEM INLOM - FTapPaHTOM, MOPYYMTESIEM, NOA NCMOTHEHNE KOHKPETHOI 0
0643aTenbCTBa B paMKax 3ak/IlDYEHHOW CAENKW, BeAb B UTOre NoJly4aeTcs, 4To crnocob
obecneyeHmnsa obecneynBaeT PeCTUTYLMIO MO HEAENCTBUTENbHON COENKMN.

B paccmaTpuBaeMoM cCslydae HEMOHATHO, Kak B NpuHUune y nuua, NnpenocTaBUBLLENO
obecneyeHne No LOroBopy, KOTOPbIA NPU3HAH BNOCNEACTBUN HeAeNCTBUTESbHbIM, MOXET
NoABUTLCA Takas 0083aHHOCTb, €C/IN MONIOXKEHNAMY O NOCNEACTBUAX HEAENCTBUTENbHOCTH
coenku (cT. 167 NK) npefyCMOTPEHO, 4TO Takas CAesiKa He BNeYeT HUKAKMX Iopuanyeckmx
nocfeACTBUN, KpOMe NPSIMO NPefyCMOTPEHHbIX 3TON CTaTbew.
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Mpy paccMOTPEHUM faHHOrro BOMNpoca, ciefyeT AOMNONHUTENbHO 06paTUTbLCS K
pa3bacHeHnsaM BepxoBHoro Cyga Poccunckon ®epepaumm cornacHo KOTOpPOMy
HeLenCTBUTENbHOCTb COorialleHuns, MopoanBLLIEro 0CHOBHoe 0643aTenbCTBo, No 0bwemy
npasuiy BaeYeT HeAEeNCTBUTEIbHOCTb COrnalleHnsa 0 Mepax rpa4jaHCKo-npaBoBon
OTBETCTBEHHOCTW 3a HapyLleHne (HemcnosHeHne) Takoro obs3aTenbCTBa, B TOM Yucae
HEYCTONKN (MYyHKT 64).

Takon NoCTaHOBKM BOMpPOCa, B NepByt0 o4epedb, CNocobCTBOBaa 4BONCTBEHHAS
npaBoBas NpMpoaa HeYyCTOMKN, BeAb OHa MOXXET BbICTYMaTb KaK CaMOCTOATE/IbHbIM
cnocobom obecrnevyeHns obsa3aTenbCTBa, Tak U CAMOCTOATESIbHBIM BULOM Y MEPON
rpPaXK4aHCKO-NPaBOBOWN OTBETCTBEHHOCTW. [JaHHOE NONIOXKEHNE, TpebyeT OT NPaKTUKYOLLMX
IOPUCTOB AOCTAaTOYHO YETKOrO NOHUMAHUSA Pa3INynii MeXay ABYMS CYLLHOCTAMU HEYCTOWKM,
KOTOpbIe MPOSBAAIOTCA B KAaXXA0M KOHKPETHOM fAefie UHAMBMAYaNbHO. 9T0 06CTOATENbCTBO,
MO HalleMy MHEHUIO, MOXXET NPMUBECTU K HEOAHO3HAYHOMY MPUMEHEHNIO HOPM
rpaK4aHCKoro npasa B 0671aCTU HEYCTONKMW.

BTOpbIM fOCTAaTOYHO aKTyasibHbIM BOMPOCOM, Bbi3bIBAOLUM HEKOTOPbIE TPYOHOCTH -
OrpaHnYeHne nNpaBa NOPyYNUTENS Ha BblABMKEHWNE BO3PAXKEHUIN, MPeayCMOTPEHHOE NYHKTOM
5 cTtaTbk 364 NpaxOgaHCKOro kogekca Poccuinckon depepaumm, KOTopoe BCTynaeT B
NPOTMBOPEYME C MYHKTOM 1 3TOWN )Ke CTaTby, 3aKPENNAOLLNM BO3MOXXHOCTb OFrPaHNYEeHNS
npaBa Nopy4nTens Bo3paxaTb NPOoTUB TpeboBaHUI KpeanTopa OrOBOPOM MOPYyYMTENbCTBA.

Ha 3TOM, BONPOCbl OTHOCUTENIbHO MOPYYUTENIbCTBA HE KOHYAOTCS, 0COBEHHO Npw
paccMOTPEHUN gaHHOro crnocoba obecneyvyeHms ncnosiHeHNs 0ba3aTeNbCTBa Ha POBHE C
He3aBMCMMOW rapaHTnen. CneayeT akLEeHTUPOBAaTb BHUMAHME Ha TOT (haKT, YTO CEroAHA B
cnyyae, Korga nsmeHeHme obszaTtenbCTBa, obecneyeHHOro Nnopy4mMTenscTeom 6e3 ero
corslacusi, NoBNEKNO HebnaronpuaTHbIe AN KPalHero nocaencTBus, OH OTBEYaET Mo
yCNI0BMAM, paHee 06roBOPEHHbIX 1 3aKpenjeHHbIX B Aorosope. ®opMUPOBaHMIO aHHOIO
KOHLENTYaNbHOr0 HanpasfieHUsi, CnocobCTBOBasla 4OCTAaTOYHO 0OLLIMPHAN NPaKTMKa
3710ynoTpebneHns nopyynTensamMm BO3MOXHOCTM He 0TBeYaTh No CBoMM 06s3aTeNnbCTBaM,
3aKPEenJeHHbIX 10roBopamMmn NopyYnTeNbCTBa, NPU HaIMYUK Taknx 0BCTOATENLCTB.

CnenyeT OTMETUTb, YTO U OTHOCMTESNIbHO HOBLIN CNoCcob obecneyeHns NCNoJIHEHUS
06513aTeNbCTBa, TakKXXe UMeeT pag HefopaboTok. Tak, HanNpuMep, Ha NPaKTUKe BO3HMKAIOT
CUTYyaL MK, KOrAa rapaHT X04eT NoCTaBMTb CBOK 06513aHHOCTb 3annaTuTb beHeduunapy
NpefyCcMOTPEHHYIO rapaHTUeN CyMMy B 3aBUCMMOCTb OT YCJIOBUS O TOM, 4TO
obecneymBaeTCs peasibHO CyLLECTBYOLWMNA LOrOBOP, U3 KOTOPOro BO3HUKN ONpPeeseHHble
06513aTeNbCTBA, M 3TN 006513aTeNbCTBa OblM HApYLUEHbI LO/KHUKOM-MPUHLUMNANOM. TO eCThb
He3aBMCUMOCTb obecneyeHns B pacCCMOTPEHHOM C/ly4ae NpPoCTO OTCYTCTBYET HECMOTPS Ha
TO, YTO OAHOCTOPOHHWI AOKYMEHT B BMAE HE3aBUCUMOW rapaHTUMN NPoLosKaeT
CyLLecTBOBaTb. ITO 0bycnaBiMBaeT He COOTBETCTBME HE3ABUCMMON FrapaHTUn ee
CYLLIHOCTHbIX XapaKTEPUCTMK KakK 06ecnevynTenbHon Mepsl.

HecmoTps Ha TO, YTO 3a0r, BbICTYNaeT 04HUM 13 NepBbIX cnocoboB obecneyeHuns
ncrnonHeHns 06s3aTenbCTB B rpaXKaaHCKOM npase, nameHeHusa 2015 roga, cnocobcTtBoBanm
BO3HMKHOBEHWIO BOMPOCOB O TaK Ha3blBAEMOM «3aKOHHOM 3anore». OByCc/noBAEHO 3TO TeM,
4TO NoNIoXXeHns ctaTbn 174.1 MpakAaHCKOro Kogekca Poccunckon degepannm 3akpenunno
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NPU3HaHNE HUYTOXHOCTU CAENKN, COBEPLUEHHOW C HapYLUEHNEM BbITEKAIOLWMNX U3 3aKOHa
3anpeTa Wiv orpaHnYeHns pacrnopsXeHns nMyLLecTsoM. A B Clydae, Korga caeska
COBEepLUAeTCa C HapyLleHeM 3anpeTa Ha pacrnopsXeHne NMyLLeCTBOM LOJDKHUKA,
HaJI0)KeHHOro B cyaebHOM v MHOM YCTaHOB/IEHHOM 3aKOHOM MopsaKe B NoJib3y ero
KpeauTopa Uan MHOro ynpaBoMOYEeHHOro nua, npasa 3TUX nu, KoTopele obecne4ynsanmnch
3anpeToMm, MoryT ObITb peasn3oBaHbl, TO €CTb OHW MOryT 06paTUTh B3bICKaHMNE Ha
cooTBeTCTBYOLWEe nmywectso. CornacHo n. 5 ¢t. 334 TK P® B gaHHOW CUTyauun numeeTt
MeCTO 3aJ10r: KpeanTop Wian MHoe YNOoJIHOMOYEHHOEe JIMLLO, B YbUX MHTEepecax bl HanoXeH
3anpeT Ha pacnopsXeHne nMyLLecTsoM, obrafaeT npasamm n 0b6s3aHHOCTAMM
3a50roep>xaTtesis B OTHOLIEHUN 3TOr0 MMyLecTBa. [NoCKobKY B xo4e peopMbl MOABUIOCH
Takoe HOBOe OCHOBaHMWe A5 NpekpaleHns 3anora, Kak Bo3Me3gHoe npuobpeTeHune
3aJI0)KEHHOr 0 nMyLecTsa 406pocoBeCcTHbIM NnpuobpeTaTenem - INLOM, KOTOPOE He 3HaJ0 U1
He OO0JKHO ObIJ10 3HaTb, YTO 3TO MMYLLECTBO ABSETCA NpeaMeToM 3asiora (MoANYHKT 2
nyHkKTa 1 ctaTbn 352 Npa)kgaHCKOro kogekca Poccuinckon defepaunm), HOPMbl CTaTby
174.1 n nyHkTa 5 cTaTby 334 I'pakgaHCKoOro kogekca Poccunckon ®epepauinm moryT
MCNOJIb30BaTbCA, MO MHEHUIO 3KCNepTa, AN n3basneHnsa nMmyecTsa oT cynebHoro apecTa.

[MonoxxeHus o 3an0re, NOCTOAHHO BULAOM3MEHSAOTCS 3aKoHoAaTeNieM. Tak, KpanHas
penakuma ctatomn 358.17 NpaxxAaHCKOro kogekca Poccunckon denepaumm ncHncnaeTcs ot
11.06.2021, koraa 6bin npuHAaT ®egepanbHbii 3aKoH 0T 11.06.2021 Ne 211-®3 «O BHECEHWM
n3MeHeHusa B CTaTbio 358.17 yacTn nepeon [paxxAaHCKOro Kogekca Poccumnckon
®epepaunn». YKaszaHHbIA 3aKOH, NpefyCcMOTpen NpaBo CTOPOH Ha BHeCEHWe B AOroBOp O
3af0re UeHHonm bymaruy, ocyLLeCcTBIEHME 3a10rogepxaTenem Anilb HEKOTOPLIX MNpaB,
NpuHagnNexalinx 3a10rogaTento U yaooCTOBEPEHHbIX 3a/10XKEHHOWN LeHHOW Bymaron.
HecMOTpA Ha CyLLHOCTHbIE XapaKTEPUCTUKM LLeHHON ByMaru, BO3HMKaeT BO3MOXXHOCTb
[LOrOBOPEHHOCTUN MeXy CTOPOHaMW Ha OCYLLEeCTB/IeHNe INLb HYacTu Mpas,
YO0BNETBOPEHHbIX elo.
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