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K BOMNPOCY Ob YHACTUW OPIrAHOB MNPEABAPUTEJIBHOI O
CNeaCrtBud B YTrOJIOBHOM CYOOMNMPOU3BOACTBE IMPU
No4oePXAHUU TOCYOAPCTBEHHOIO OBBUHEHUA

ABTOpPbLI: [aBpuabeB AnekcaHap AHAPEEBNY (CeBepo-BOCTOYHbIN (hefepabHbIi yHuBepcuTeT uM. M.K.
AmMMOCoBa)

SIkoBsieB Makap MakapoBuY (CeBepo-BoCTOYHBIN (heAepanbHbIi yHUBEPCUTET uM. M.K.
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AHHOTaUMA: PaccMaTpuBarTCA akTya lbHble NpobeMbl 1 BOMPOCk! y4acTuns MPOKypopa B
YroJI0BHOM CyZ10NPON3BOACTBE B KAYECTBE rOCy4apCTBEHHOr0 0OBUHUTENS.
Ob60CHOBLIBAETCS TOYKM 3PEHUNSI O HAZEIEHUMN OPraHOB MPEABaPUTEbHOMO
CNeACTBUSI MOAAEPKMBATL B CyAax nepBov MHCTaHLUMN roCcy4apCTBEHHOE
06BuHeHne. CTaTbs TaKXe MOCBSILLUEHA N3YYEHWNIO AEATE/IbHOCTU MPOKYPOpa Kak
CybbekTa (yHKLUMM YroJI0BHOIO MPeCcaeoBaHNs, HOPMaTUBHOMY PErYINPOBAHUIO
cTaTyca v MoJIHOMOYMI MPOKYPOPa Ha Pa3HbIX CTaAnsX yrol0BHOMO
npecsenoBaHus.

Kno4eBble cnegoBaTesib, MPOKypoOp, yroaoBHOE NpeceoBaHne, rocyapCTBEHHOE
C/10Ba: 06BUHEHMWE, NpeABapUTEIbHOE CAEACTBUE

YronosHo-npoueccyanbHbll Kogekc PO HaxoaAnTCA B LLeHTpe NOCTOAHHOI0 BHUMaHMA
YYEHbIX 1 MPAKTUKOB. 9TO 06yC/I0BNEHO TEM, YTO 3a NocneaHne 17 neT CyLleCcTBOBaHMSA OH
Heo4HOKpaTHO NoABepranca usMeHeHnsaM. Kpome Toro, MHOrme nsmMeHeHus HoCcuaun
KOHLIeNTYyasibHbI XapakTep, 1 Npouecc ero CoBepLlIeHCTBOBAaHNSA NPOL0/KaAETCS.
[MONIOXKUTESNIbHBIM ABASETCA TO, YTO 3aKOHOAATESb NbiITAaeTCS CO34aTb TaKOW 3aKOH, KOTOPbIN
Bbl peasibHO obecneymBan 3alnUTy INYHOCTM B YrOJIOBHOM CyAOMNPOM3BOACTBE, HE3aBUCUMO
OT TOro0, Kakomn CTaTyC oHa umeeT. O4HAKO CTOJ/Ib YacTble U BoNbLINE N3MEHEHUS, BHOCUMbIE
B YronoBHO-NpoueccyasnbHbl Kogekc PO, HeraTMBHO OTPaXkalTCA Ha AEATESIbHOCTHU
OpPraHoB NpefBapuTesIbHOro paccniefoBaHNA, NPOKypaTypbl N cya. He ycnes NpuBbLIKHYTH K
0OHUM TpeboBaHNAM 3aKOHa, NMPABONPUMEHUTENb OOJKEH NPUMEHATL €ro NO-HOBOMY, 4TO
He MOXXeT He 0TPa3nTbCH Ha KavyeCTBe NPON3BOACTBa MO YroJIOBHLIM AefaM.

OAHMM 13 rNaBHbIX BONPOCOB, BbI3bIBAIOLLMM MHOXXECTBO AUCKYCCURA, ABNSETCS
nogaepXaHme rocyfapCcTBeHHOro 06BMHEHMSA B Cyae NepBont MHCTaHUMN. Cpeamn HEKOTOPbIX
YYEHbIX BEYyTCA Hay4Hbl€ CMOPbI 0 TOM, KOMY )K€ BCe-TakKu CTOMT NOAAEPXKMNBATb PYHKLNIO
rocyaapCTBEHHOro 06BMHEHNS B Cyae, NCX0As U3 NpeaHa3Ha4YeHNs U OCHOBHbIX MOJIHOMOYMNA
NPOKYpopa, a TakXe CefoBaTesNsa Kak CyObeKkTOB yroJIoBHOR0 npeciaefoBaHuns, 4Tobol B
KOHEYHOM UTOore, Cya npuLLen K 06 bEKTUBHOMY PELLEHWIO, MPU 3TOM, HE CO34aBas KaKnX-
nmbo npenaTcTeuin B cynebHom pasbupatenscrse.

Kak 1n3BeCcTHO B COOTBETCTBMM C 4acCTblo 2 CTaTbk 35 PefepasibHOro 3akKoHa oT
17.01.1992 No2202-1 «O npokypaTtype P®» nNpoKypop OCyLLeCTBASAET YrOJIOBHOE
npecnefoBaHve B Cyae, a TakXXe BbICTyNaeT B KayeCTBe rocyaapCTBeHHoro obsmHutens[1].

MpoKypop - OAUH M3 FNaBHbIX CYObEKTOB PYHKLIMMN YrOSI0BHOMO NPeciefoBaHNs U ero
HeoTbeMsIeMoe 3BeHO. HopMaTMBHOE 3aKpeneHue cTaTyca 1 NOJIHOMOYUIA NPOKypopa
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oTobpakatoTcsa B 4. 1 CT. 21 YronoBHo-nNpoLecCyanbHOro kogekca Poccumnckon degepaunn,
rOe NpoKypopy, Kak CybbekTy yrosioBHOr0 npecinefoBaHns, Mopy4aeTcs BbIMOJIHEHWNE 3TON
MYHKLMM N0 YrOJI0OBHLIM Aenam nyo6an4yHoro n 4acTHo-nyban4yHoro o6BnHeHNS, KoTopas
peanusyeTcs OT rocyapCTBEHHOro uMeHu[2]. ba3oBbIn Npu3HaK 3TON yHKUMK - ee
peanusauuns n B cygebHom pasbupaTtensctse, 1 B focyaebHoM nponssoacTee. AHann3npys
LenNCTBYoLLEee 3aKOHO4ATENbCTBO, (DOPMUPYETCA CY)KAEHNE O TOM, YTO NPOKYpPOp
(haKTU4eCcKn peanunsyeT Tpu MYHKLMN: HaA30PHYI0, CeACTBEHHYIO U 0OBUHUTESbHYIO.
MoaTeBepXAeHNeM TakoW TOYKN 3peHns ABNAEeTCA TO, YTO MPOKYPOpP HanpsiMyto y4acTByeT B
pacc/ieloBaHUN NpaBOHapYLLEHNI Ha CTaaun gocynebHoro paccsieioBaHuS.
MpenmyLLecTBEHHO 3TO oTobpaXkaeTCa Ha CTaAun NpeaBapuTeNbHOro pacciefoBaHns B
hopMax OO3HaHWS M Ha CTaaun cyaebHoro Cyaonpon3BoACcTBa B Noaaepx ke 06BNHEHNS OT
UMeHn rocygapcTea.

YKa3aHHoe 06CTOATEeNbCTBO NMPUBOANT K BbIBOAY, YTO OAHOBPEMEHHO MPOKYPOP
NCMONHAET 1 YroN0oBHOE NpecsieloBaHNE, N Y4aCTBYET CO CTOPOHbI 0OBUHEHUNSA KaK CyObekT
Yro/I0BHOIro cyaebHoro Nnpom3BoacTBa. [ KOPPEKTHOrO MOHMMaHMA pacCMaTPUBAEMON
TeMbl, HY>KHO NOABEPrHYTb aHa/IM3y COOTHOLIEHMNE NMOHATUI «yroJI0BHOE NMPec/iefoBaHne» 1
«0OBUHEHME», @ TaKXE «HAA30p».

CornacHo NyHKTY 6 cTaTbl 5 YroJIOBHO-NpoLeccyanbHOro kogekca PO «nopg
rocyfapCTBeHHbIM 00BMHMUTENEM MOHUMAETCA NoAAepXunBatLee oT UMeHU rocyiapcTBa
0b6BMHEHME B CyLie NO yroJIOBHOMY Aeny AO/MKHOCTHOE L0 OpraHa NnpoKypaTypbl», a B
NYyHKTe 22 «Nof4 00BUHEHNEM MOHMMAETCA YTBEPXKAEeHNE 0 COBEPLUEHNIN onpeaesieHHbIM
NNLIOM [lesiHUS, 3anpeLLeHHoro yrosoBHbIM 3aKOHOM, BbIABUHYTOE B MOPAAKe,
YCTaHOBJ/IEHHOM HacToswmnM Kogekcom. lMNog yronosHbIM npecsieioBaHNEM MOHMMaeTCs
npoLeccyanbHas fedaTesIbHOCTb, OCYLLeCTBASeMas CTOPOHON 0OBUHEHUS B LeNiaxX
n3o06n4eHns nogospesaeMoro, 06BUHAEMOro B COBepLleHnmn npectynnenuns. icxoasa ns
nepBon HOpMYSIMPOBKY, MPOKYPOP - €ANHCTBEHHbIN CYyObEKT, KOTOPbLIN BNpaBe
OCYyLLeCTBNATbL 06roBapmeaemyto yHKLMIO B cyaebHom cnencTsuun. B To e Bpems
YyronoBHOe npecsiejoBaHNe MOXET peasin30BbiBaTbCA eLlé 1 opraHaMu LOo3HaHus,
cnepcTBus.

CyTb (OyHKLIMM YrOJIOBHOrO NpecfiefoBaHms oTobpa)kaeTcs B M306any4eHmns nuua,
COBEPLUMBLLEro NpecTynieHne. To eCcTb, yCTaHABANBAETCS KOHKPETHbLIN YeI0BEK, KOTOPOMY
B AaJIbHENLLEM BbIABMIraeTCs NOA03PEHME, YTO B pe3y/ibTaTe npuobpeTaeT 06BUHNTENbHYIO

opmy.

Kak 0HO 3 OCHOBOMONAratoLMNX YroN0BHO-MPOLLECCYabHbIX MOHATUA «06BUHEHME
CBSI3@HO C CYLLHOCTbIO, MPUPOJIOA YroJIOBHOrO CYyA0MNpPon3BOACTBA U COOTBETCTBEHHO
BbICTYNAET B KAYECTBE SIBJIEHUS,, KOTOPOE B 3HAYUTESIbHON CTENEHN FEeHEPUPYET BCIO
YroI0BHO-MPOLECCYabHY0 AeSTEeNbHOCTb 1 BO MHOIOM PacKpbIBaeT MEXaHU3M peannsauunu
HOPMbI MaTEPMaIbHOIr0 YrOJIOBHOMO NPaBa B PaMKax YroJIOBHO-MPOLLECCYanbHO
nesTenbHOCTK (Kak maocynebHol, Tak u cyaebHol CoOOTBETCTBYOWUMN CybbekTamu).

Ewe M.C. CTporoBmy oTMeyvasn, 4To y4acTue ciegoBaTesnsi B Ka4ecTBe 00BMHUTENSA HE
MOXET COAeNCTBOBaTb NPaBWJIbHOW NOCTaHOBKe 06BUHEHNS U NpoBeaeHuto cyaebHoro
cnepcteual3].
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NHTepecHoe MHeHMe Bbio BbiCKa3aHo B.M. ALIMTKO, KOTOPbIA CHUTAET, YTO «OrnawaThb
B Cyle npeabassieHHOe nnuy 06BUHEHME [0/KEH HE NPOKYPOpP, BbICTYNAOWWIA B Cyae
obBMHMTENEM, @ CnefoBaTesb, MPOU3BOAUBLUNA CNeACTBME MO ANy WU BbIHECLUNIA
MOTVBMPOBAHHOE NOCTaHOBJIEHME O NPUBJIEYEHUN L@ B KayecTBe 00BUHAEeMOoro, mbo
cnepoBaTenb, NepefasLlUni feno NPOKYPopY ONs HanpassieHnsa B cya»[4].

A. Tl. Kpyr/iimkoB BbICKa3blBaeTCsA 0 TOM, MOXXET /I MPOKYPOpP pe3ysibTaTUBHO U
NMOJIHOLEHHO peann3oBaTh YroJsioBHOe npecnefoBaHve npy BBEAEHUN HOBbIX U3MEHEHNI B
3akoHofdaTenbcTBe PO. OH onepupyeT TeM, YTO U3MEHEHUS, BHECEHHbIE B YT 0JI0BHO-
npoLeccyanbHbIl KoLeKe PO, OTHANM Yy NPOKYpopa psaL TakMX NpaB Kak:

1) B036Yy>XXaTb YrosIoBHbIE A€N3;
2) NMYHO NPOM3BOANTbL NPEBAPUTESIbHOE CIeACTBME MO Aeny B NOJIHOM 0bbeme;

3) y4aCTBOBaTb B NMpPpOM3BOACTBE NPeaBapnTesIbHOro cneacTtsna n B HeobXxoanMbIX
Cnydadax AaBaTb obsi3aTeNbHble A8 UCMOSTHEHNS YKa3aHUAa cnegoBaTesto 0 HalpaBNeEHNN
paccnenoBaHnsa, Nnpon3soacTee CZieACTBEHHbLIX N NHBLIX MPoLUeCCyaJibHbIX AencTBun;

4) NNYHO NPON3BOANTL MO ey OTAebHbIE CNeACTBEHHbIE U NHbIE NMPOLLeCCyasibHbIe
DencTBuns;

5) npekpalliaTb YronoBHOE AES10 UK YrON0BHOE npecienosaHme[s5].

Ho BbILLEONUCaHHOE CYyXXOEHNE UMEET HEKOTOpPbIE HEQ0YETbl, MOCKOJIbKY YY4EHbIN HE
pasgenseT PyHKUMM Ha430pa 3a paccsiegoBaHneM. MOXXHO caenaTtb 3aKJ/lo4YeHne, 4To OH He
pa3faenseT No3numio yCuaeHns BeJOMCTBEHHOI0 NpoLecCyasbHOro HabnoaeHns 3a
npefABapuTesibHbIM CIe4CTBMEM, @ CTPEMUTCSH BEPHYTb NMpoLieccyasnbHOe MoJIoXKeHne
NPOKypopa Ha fAocyaebHbIX CTaAnsX yros0BHOMO CyA0NpPOM3BOACTBA, CyLLEeCTBOBaBLIee 40
pecopmbl 2007 roga.

KO. LiBeTKOB nonaraeT, YTO «YyroJIOBHbIA NpoLecc, 0cobeHHOo npouecc cynebHbin,
npeobpasnT nepefaya GyHKUMM NOALEPIKAHNS FOCYyAaPCTBEHHOrO 06BMHEHMSA OT
NpoKypopa cnefosaTtento. [locnefHunin, B 0OTANYME OT NPOKYpOpa, AEN0 3HAET 1 3a cyabby
ero nepexmusBaeT. A 3T0, B CBOIO 04epeab, MPMBELET K TOMY, 4TO nogaepxaHune obBnHeHms
N3 YNCTO PUTYaNbHON CTAHET, HAKOHEL, BMOJHE OCMbICIEHHON OeATENbHOCTbIO»[6].

CnoxHocTb paboTbl CiegoBaTens akcmomMaTyHa. OgHaKo Ha oblieM hoHe foMKHOW
OLLEHKM pe3ysibTaTOB pacc/ief0BaHNS MHOMMX CIOXKHENLINX MPECTYNAeHUN Pa3iINyHbIX
BMIOB BCE Xe KparHe 3aTPyLHUTESIbHO COrlacuThCA C TeM, 4YTO NpodeccuoHasibHas
NoAroToBka Bcex 6e3 NCKIYeHna cnefgoBaTesien cTana HaCToJIbKO BbICOKOM, YTO NO3BONT
6e36051e3HEHHO NepenopyyYnTb UM NoALep)KaHne rocyaapCTBeHHOro obBnHeHNs. Tem bonee
TPYZLHO CKa3aTb, YTO CTaN0 OCHOBAHMEM A/15 NPUBELAEHHbIX Bbile Cy>KAeHUn. VX cyTb eAnHa
- y4acTue npoKypopa B cyaebHOM npouecce He BAUSAET Ha pe3y/ibTaT pacCMOTPEHUA 1
paspelleHnsa gena cynoM, NOCKOJSIbKY 3TO Y4acThe HOCUT UCKJIIYUTENbHO CUMBOJINYECKINI
(puTyanbHbIA, No MHeHMIO KO. LiBeTKOBa) XxapakTep, MOCKOJIbKY 3TOro TpebyeT yrosoBHoO-
npoueccyanbHbll 3aKoH[7]. Hepganeka oT npusefeHHON 1 no3uumsa J1. TaTbAHUHOWN,
cyMnTaKLwen nogaep)xaHne 06BMHEHNSA CTpeMAeHNEM K LOCTVXXEHNIO BEAOMCTBEHHOIO UK
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JINYHOr O NHTepeca (be3 yTo4yHeHNs, B 4EM OH 3aKno4vaeTcs)[8].

Takown BbIBOL MOXHO cenaTb, eC/IN 3a OCHOBY PacCyXAEeHUN 0 pUTyasibHOM XapakTepe
nogaepXaHmsa o6BNUHEHNS MPOKYPOPOM, HE ABAAOLWMMCS, N0 MHEHWIO aBTOPa
COOTBETCTBYHIOLLErO Te3Uca, "BNOSHE OCMbICIEHHON AeATeNbHOCTbIO", B3STb O4HO 13
onpeneneHnn noHATMa "putyannsm”. OH npeactasndeT cobon Tvn aganTaunmn, B KOTOPOM
WHAMBWL OTBEpraeT rocnoACTBYOWME B 3TON Cpefe LUenun, KOTOPbIX OH HE MOXKET LO0CTUYb,
HO 0L0bpsAeT 1 ncnosb3lyeT HeobxoaMble MHCTUTYLIMOHANbHbIE CpeacTBa (NOPSALOK,
cuctema un T.4.). Mo norvke paccyxgeHun 0. LiBeTKoBa nony4aeTcs, 4To yqyacTue
NpoKypopa B cyaebHoM pa3bupaTenbCcTBe CBOANTCS K UCKOYMTESIbHO (hOpMasibHOMY
BbIMOJIHEHMIO NOCAEAHUM CBOMX NpoLeccyanbHbiX 0683aHHOCTEN.

Ecnu paccyxaaTb B 3TOM HanpaBfieHUW, TO HEC/I0)KHO MNPUATU U K BbIBOAY O TOM, 4TO
BbIHECEHMNE ONpPaBAATESNbHbLIX MPUTOBOPOB - HE 3aKOHOMEPHbI UTOI MOBEPXHOCTHOMO
pacciefoBaHns, HA3KOE Ka4eCTBO KOTOPOro 06yCnoBIEHO B TOM YMC/Ee HEHAAEXALLNM
npoLeccyanbHbIM KOHTPOMEM U NMPOKYPOPCKUM HaA30poM B focynebHOM Npon3BoaCTBeE, HO,
ckopee, He 6onee 4eM AocagHble (haKTbl, Bbi3BaHHbIe 6€3Pa3/IMYHbLIM OTHOLLEHUEM K
pe3ynbTaTaM cynebHoro pa3bupaTenbCcTBa roCyapCTBEHHONO 0BBMHUTENS, OMNSATb XKE YNCTO
CMMBOJIMYECKM y4aCTBOBABLLEro B CyaebHOM 3aceiaHUM No AeNy 0 NPecTynieHnu,
pacciefoBaHne KOTOpPOro nposeaeHo 6e3ynpeyHo. BnpoyeM, nocnenHee - BCEro NnLib
NpeanosioXXeHme.

Kak n3sectHo, B 2011 rogy npon3oLwsio peopMmmpoBaHne NpoKypaTypbl POCCMNCKON
denepaumn, a UMEHHO BblBefleHNe U3 cocTaBa NpokypaTypbl CnencreeHHoro Komuterta PO,
CTAHOBACb CAaMOCTOATE/IbHbLIM FOCYAapPCTBEHHbLIM OPraHoOM, C LieJiblo pa3rpaHnyeHmns
DYHKLMM NPOKYPOPCKOro Haa3opa U 06 beKTUBHOCTN CeACTBUS.

Kak oTMeyvan AHaTonnn KyvyepeHa (agBokaT, 4yieH ObuiecTBeHHON nanaThl PO):
«Yenoseka O0TNPaBASAT NOL4 CTPaXy, TAHKeNobonbHOro 4enoBeka, YesioBeKa, y KOTOPOro Ha
PYyKax 4eTBepO-NATEPO HECOBEPLUEHHONETHUX AeTen. [TOHATHO, 4TO B AaHHOM Ciy4ae cyq,
NPUHUMaET Takoe pelleHne. Ho ¢ MHMLMATUBOW KTO BbIxoanT? CneposaTenb. byneT
nepcoHanbHasa OTBETCTBEHHOCTL C/Ief0BaTeNA, KOTOpbI ByaeT paccnenoBaTh Ty UAN UHYIO
KaTeroputo yronosHbix gen»[9]. Ucxona m3 BbllleckasaHHOW TOYKM 3pEHNS, BOSHMKAET
MHeHWe, 4TO B aHHOM CJlyvyae Tenepb L0JKHA HAaCTYyNUTb OTBETCTBEHHOCTb C/lefloBaTens
3a BCe CTaZuu YronoBHOMO NpecsefoBaHns, U NPOKYPoOp - Kak OCHOBHOM CybbeKT Haa3opa,
He O0OJKEH HEeCTU OTBETCTBEHHOCTb 3a NoAAep KaHne rocy1apCTBEHHOro 06BMHEHNSA B
cyne, Npy 3TOM, He 3Haa CyTU MaTepunasioB Aefa Ha NpakTuke.

CTONT TakXe CorlacMTbCa C MHEeHNeM Bnagummpa MapkuHa (6biBLIMIA NpeacTaBuTeNb
CMW CnenctBeHHoro KomuteTta npu npokypaTtype PP®), KOTOPbIN NOACHWU YTO 3TO «bonbLUoe
fLoBepre N 0f4HOBPEMEHHO 1 BonbLUas OTBETCTBEHHOCTb C/lefoBaTeNs. 9TO B KOMMJIEKCe C
NOBbILLIEHNEM NPUHLUMNANBHOCTM MPOKYPOPCKOro Haf30pa No3BOANT, Ha Hal B3rnsg,
obecneynTb OONOJHUTENbHbIE FapaHTUK CoObNoAEHNS NpaB BCEX Y4aCTHMKOB YroJI0BHOIO
npouecca»[10].

Ha Haw B3rnsg, B KAYeCTBe aNlbTePHATNBLI HE0BX0AMMO B YTONOBHO-NPOLLECCYaSIbHOM
KoJleKce npefycMoTpeTh NPaBo NoAAep XKaHUs rocyapcTBEHHOr0 00BHEHNS B cye
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NpeacTaBUTENSAMU OPraHoB NPeaBapuUTENbHOr0 pacciefoBaHuns. Mo CNOXHbIM YrON0BHbIM
[enaM opraH paccnenoBaHus, Bnages 6onbluen nHpopMaLmen, CMOXXET NoaaepXxaTb
06BUHEHNE BoNee Ka4eCTBEHHO, YeM FOCYAapPCTBEHHbIN 06BUHMTENDb.
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