Bbinyck Ned(66)'2022

MOHATUE N MPABOBASA MNMPUPOLA 3/10YINOTPEBJIEHNA
[TPABOM

ABTOpbI:  XKuxapeB Makcum KOpbeBuY (Cubupckuii denepabHbii yHnBepcuTeT)

AHHOTaUuA: B cTaTbe pacCMaTpPUBAETCS MOHSATHE 3710ynoTpebaeHns npaBoM v ero rnpaBoBas
npupoda. ABTOPOM Mpon3BeAEH aHa/In3 NPuU3HaKoB 3/710yrnoTpebaeHns npaBom B
rpaXk4aHCKOM 3aKOHOAATENbCTBE. ABTOD MPUXOANT K BbIBOAY, 4TO
370ynoTpebieHne npaBoM 0TpaxaeTcs BO MHOMMX CTaTbsax [paxaaHCKOro Kogekca
Poccuvickon ®enepaunm, ero nopoxxAarLmnm pakTopoM SBASETCA
HECOBEPLUEHCTBO HOPM rpaxAaHCKoro rpasa.

KntoyeBbie  porosop, 310ynoTpebaeHne npaBoMm, rnpaBoBas npupoaa 3/10ynotpebieHums
CJI0Ba: npaBoM, He40bpPOCOBECTHOE oBeJEeHNE

NHCTUTYT 3noynoTpebneHns npaBoM ABASETCA OAHUM M3 BaXKHENLLINX

MeXaHW3MOB, MO3BOJIAIOLWMX ONPeaenTb Npenenbl OCyLLeCcTBAeHNs
1
cybbekTamMm rpa>kgaHCKMX NPaBOOTHOLLEHNA CBOUX npaBE.

ObpaTHas cTopoHa 06poCOBECTHOCTU - 3TO 3/10ynoTpebeHne npasBoM.

3noynoTpebneHne npaBoM perynmpyetcs ctatben 10 MpaxaaHCKOro
KoLekca Poccunckon depnepaumun, roe 3akoHodaTeNb PakTUYeCKn gan
onpeneneHne «3noynoTpedbneHnto NpaBoM», yCTaHOBUB, YTO
3n0ynoTpebneHne npaBoM MOXXeT ObITb B (hopMe 3aBeJOMO
HegobpocoBeCTHOro noseaeHuns. NMpuHUMnbl HeAO0bPOCOBECTHOrO NOBEAEHNS,
Ha CerogHAWHNN AeHb ABAATCA O4HUMM N3 MaN0 OCBELLEHHbIX U N3YYEeHHbIX
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HOPM rpakgaHCKOro I'IpaBOOTHOLueHI/IFlE.

N3 KoHTekcTa cTaTby 1,9,10 Npa)kaaHCKOro Kkogekca Poccumckom
depepauunm ycMaTpmMBaeTCs, YTO B 0bwem cMbicse 310ynoTpebneHne npasom
ABNAETCHA rPpaXKAaHCKUM MpaBoHapYyLLUEHNEM, MO KOTOPbLIMW MOHUMaETCS
HecobnogeHne nMuamun, yCTaHOBJIEHHBIW 3aKOHOM, crnelmanbHON
lopnanyeckon 06493aHHOCTM He BbIXOAUTL 3a npenesbl OCyLLeCTBAEeHMNS
rpaaaHckux npas. OO4HAKO, YeM 3TO NPaBOHapPYLLUEHNE OT/INYAETCH OT
APYrux NpaBoOHapPYLLIEHWN, U KaK ero pacno3HaThb.

Mog 3noynotpebneHnem npasa HeobxoaAnMMo NOHMMaTbL BCerga
YMbILLJIEHHbIE OENCTBUS, CBA3aHHbIE C HeJ0OPOCOBECTHLIM OCYLLECTBIEHNEM
npaBa, HanpaBJIEHHbIE Ha YLEMIEHNE NMYLLIECTBEHHbIX N HEMMYLLECTBEHHbIX
NHTEPEeCOB CTOPOHbI CAESIKW, TPETbUX JINL, 0OLWEeCTBEHHbIX UHTEPECOB NN
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MHTEPEeCOB rocyfapcTea_ .
Pacrno3HaBaHMe Noboro SBNEHNS NPON3BOANTCS Yepe3 aHaIn3 ero
CYLLIHOCTHbIX MPU3HaKOB. M03TOMY, NepBbIN NPU3HaK 3/10ynoTpebneHns
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MPaBOM - 3TO HaM4Me CUTyaLUN NPABOBOI HEONPeAEeNeHHOCTU . IMEHHO
OHa CTAaHOBMUTCA CPeACcTBOM Ans 3n0ynoTpebneHns npasoM. CtaTbs 10
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LAHHOI0 3aK0Ha Kak HopMa npsaMoro AencTems B CBOEM MAeasibHOM
npefHa3HavYeHnn JomkHa paboTaTb TOJIbKO B CMTyaLMn NPaBOBOM
HeonpenesieHHOCTU, Korga oTCyTCTBYeT COOTBETCTBYIOLWAA HOpMa npaga,
perynnpyrouas BO3HUKLLINA Ka3yc, 1nbo cneumanbHas 4enCTBYOWas HopMa
npaBa He cnocobHa, B CUJ1y CBOEro IOpPUANYECKOro CoAepXXaHUs
(popmanusma, owmnbok, Npobesos), KAYECTBEHHO PELUNTbL CTOALWNE Nepen
Hei 3afa4un. IMeHHO No3TOMY B CUCTEME HOPM MpaXkKgaHCKOro rnpasa CTaTbs
10 oTHOCKTCA K BbICLLEN NepapXuN.

B NpaxaaHCKoM Kogekce Poccunckon degepaunm Macca cneumnanbHbIX
HOPM, HarnpaB/IeHHbIX Ha NpeaynpeXxAeHne BO3MOXHbIX 3/10ynoTpedbneHuni.
Hanpumep, camoe 621n3Koe no CoCTaBy K 3710ynoTpebneHnio npasom (cTtaTbs
170 NpaxxpaHckoro kogekca Poccunckon depepaummn) - HeOeNCTBUTESIbHOCTb
MHUMOW 1 NPUTBOPHOWN caenok. Camon HacywHown B cyaebHom npakTuke
cTaTtbsa 33 K PO yMmeHbLeHMe HeycTonKkN, Camasa cnopHasa - ctatba 401 MK
P® - yyeT BUHbI U 3aNpeT Ha YCTPaHeHMe O0TBETCTBEHHOCTU. ECTb 1 gpyrue
CTaTby, HanpuMep, ctatbda 575 K PO, KoTopas HanpaBJsieHa Ha 3anpeT
LapeHnsa B pa3J/inyHbIX OTHoWweHuax. OgHako, 061acTb NpUMeHeHNs
creunanbHbIX HOPM He BCerga oxBaTblBaeT BCe NMPU3HAKM CNOPHOro
NPaBOOTHOLLEHWS, YTO BJIEYET CUTYaLINIO HeYpPerynpoBaHHOCTHN,
npobenbHOCTW.

Mpobenbl 06LWKUX HOPM, B CBOKO 04Yepenb, BOCMONHAETCA NPUHLUNaMK
FPaXKAaHCKOro npasa, 04HMM N3 KOTOPbIX ABASETCA UCCNef0BaHMe NpuHLMNa
HegonMyCTUMOCTK 3/10ynoTpebneHns rpax 4aHCKMMK NpaBa, BbITEKAOLWUMY 13
npuHUMNa 0obpoCcoBeCTHOCTH,

CrnefyeT OroBOpUTbLCH, YTO MPUHLMM HEAOMYCTUMOCTN 310ynoTpebneHmns
NpaBOM He HaynHaeT paboTaTb aBTOMATMYECKU, TO eCTb MPU NOSBJIEHUN
npaBoBoro npobena. Korga npoben CTaHOBMTCA CpeaCcTBOM A4
3710ynoTpebneHna NpaBoM, B TO B 3TMX Cy4asax noakdaeTca ctatesa 10
MpaxaaHckoro kogekca Poccunckon depepaunn. CHavana
NpaBonpuMeHnTeNb HaX0ANT, C NOMOLWbI0 cTaTbn 10, TO nan nHoe
bnokumpytoLLee pelleHne, a 3aTeM 3aKoHoA4aTeslb BBOAUT HOBbIE NpaBusa
noBefeHns, 3aKpennsas nx B HOBbIX HOPMax NpaBa N YCTPaHAA Npennochliku
ons 3noynotpebnerHus.

BTopon npusHak 3noynotpebneHns npaBoM - BUAUMOCTb
NPaBoOCYLECTBAEHMA. BIOKMPOBKA NpaBOHAPYLLEHWI 1 3aKpbITUe 3a cobon
npobenoB B 310ynoTpedbuTeNbHbIX CUTYaUMAaX - 3TO AaNeKo He eJMHCTBEHHaN
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pyHKUMA cTaTbn 10 TK PCDE. cnonb3ys opuanyeckme npobensl 1 gpyrue
HegOoCTaTKM B HOPMe rnpase, YNpaBoOMOYEeHHOE INL0 3/10ynoTpebnTesibHO
NCNOJb3yeT ee BHeLWHNN hopMasn3m, TO eCTb (POPMYNy 3aKOHa B OTPbIBE OT
ee CoAep)XKaHus.

FoBOpS 00 NCTOYHMKAX 310ynoTpedbneHns npaBom, TO OCHOBHbLIM
NCTOYHUKOM ON4 310ynoTpebneHns npasamu, To eCTb ero nopoXxaatLwmm
(PaKTOPOM BO BCEX CJyYasiX ABAAETCA HECOBEPLUEHCTBO HOPM MPaK4aHCKOro
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npaBa. bONbLWMHCTBO NPOTUBO3aKOHHLIX CAEJIOK 3aKJ/H04aeTCs MMEHHO CO
CCbINKOWN Ha cBoboay AOrOBOPHbLIX OTHOLIEHWUI. [Tpn 3TOM CybbeKkT
3710ynoTpebneHna HamepeHHO NrHOPUPYET NYHKT 1 cTaTbmn 422
MpaxOaHCKoro kogekca Poccumnckonm denepaunm, KOTOpbIA YCTaHABNBAET,
4YTO AOr0BOP AO0JIXKEH COOTBETCTBOBATbL 06513aTe/IbHbIM OJ1 CTOPOH
npaBuaaM, 4ENCTBYIOLINM B MOMEHT ero 3akatoyeHns. OgQHoOM U3 Taknx
nMnepaTuBHbIX HOpM ABnsfeTcd ctatbd 10 K PO. [laHHaa Hopma BBOAUT
crneunanbHble 3anpeTbl NPaBOOCYLWECTBIEHNS, B TOM YUCIE U B C/lyYae
3aKJIl04EeHNS OOroBopa, MOCKOJIbKY 3TO TaKXXe aKT MpaBooCYyLLEeCTBAEHMS.

B O630pe cynebHon npakTukn BepxosHoro Cyaa Poccunckon degepaumm
Ne2 oT 2015 ropga, korga 6aHk obpaTnncsa B cyg C MCKOM O NPU3HAHUK
HeQenCTBUTENbHLIM OOrOBOPa KYMAN-NPoAaku, rae ykasbiBasa Ha hakT
npoAakn KomMnaHuen B npegasepun eé 6aHKPOTCTBa €ANHCTBEHHOMO

[6]

aKTuBa__ . Takoe noBefeHune cydbbekTa 3noynotpedbneHnin 6110 Nnpu3HaHo
HegobpPOCOBECTHbLIM 1 NPOTUBOPEYALLNM 3aMpPeTy, BbipaXXeHHOMY B CTaTbe 10
K PO, a coenka npu3HaHa HefenCTBUTENIbHOM C ONOPON Ha 0bLWMiA XapakTep
cTaTtbh 168 K PO.

icxonsa n3 BbILLEN3I0XKEHHOI0, MOXXHO NMPUATU K BbIBOAY, Y4TO
3n10ynoTpebneHne NpaBoM - 3TO Fpa)KAaHCKoe NnpaBoHapyLUeHne, rae ero
COCTaBHbLIM 3/IEMEHTOM SBNIAETCS BMHA HapyLLMTENs.

CMNCOoK

1. Kogekc . [9neKkTpoHHbIN ] : . 3akoH oT 30 roga N 51- // npaBoBas «». - Pexxum

: http://www.consultant.ru

2. "0630p cynebHon npakTnkn BepxosHoro Cyana Poccunckonm ®egepaumm N 2(2015)" (yTB.
Mpe3ngnymom BepxosHoro Cyna PO 26.06.2015 (daTa obpaweHunsa: 11.11.2022).

3. AwnxmuH, [. O. 3noynotpebneHune npaBoM Kak 06CTOATENbCTBO HEAENCTBUTELHOCTH
caenku / . O. AwnxmuH // Monogon yyeHbin. — 2021, — Ne 17 (359). — C. 170-172.

4. banpamykos, 3. X. MpuHUMMbLI U NPU3HaKKM 8O6POCOBECTHOIrO N HeJO0OPOCOBECTHOIO
noBegeHNs y4aCcTHUKOB rpakgaHCKOro npaBooTHoweHus / 3. X. banpamykos // Monogown
yyeHbin, — 2019. — Ne 43 (281). — C. 44-47.

5. JlywHunkoBa, B.A. 3noynoTtpebneHmne rpaxkgaHckum npasom / B. A. JlywHunkosa // Monogon
yyeHbin, — 2016. — Ne 12 (116). — C. 618-620.

6. MepkyweBa, A.B. CywHOCTb 1 cogepxaHune npuHumna godpocoBeCTHOCTN B POCCUNCKOM
rpaxnaHckoMm npase / A. B. Mepkywwesa // Monogon yyeHbin. — 2019. — Ne 45 (283). — C.
142-144,

7. CbicoeBa, T.B. [MoHATMe HeonpeOeNnéHHOCTM NPUHLKNG 40OPOCOBECTHOCTN B
rpaxnaHckom npase / T. B. CbicoeBa // Monopon y4yeHbin. — 2022. — Ne 40 (435). — C.
141-144,



http://www.сonsultant.ru
http://www.сonsultant.ru
http://www.сonsultant.ru

Hay4HbIN 3N1eKTPOHHbLIN XypHan "Mepugunar"

[1]
___JlywHukoBa, B. A. 3noynoTtpebneHune rpaxxaaHckum npasom / B. A. JlylwiHnKoBa. —
TeKcT : HenocpenCTBeHHbIN // Monogon yvyeHbin. — 2016. — Ne 12 (116). — C. 618-620.

[2]

___banpamykos, 3. X. MpnHUUNbI 1 NpU3HaKn 4obPOCOBECTHOrO N Hef0bPOCOBECTHOIO
nosefeHns y4aCTHUKOB rpa)KaHCKOro npaBooTHoweHns / 3. X. banpaMyKoB. — TeKcCT :
HenocpencTBeHHbIN // Monoaon yyeHbin. — 2019. — Ne 43 (281). — C. 44-47.

[3]

___ AwwuxmuH, [. O. 3noynotpebneHne npaBoM Kak 06CTOATENLCTBO
HepencTeuTenbHOCTM caenku / . O. AWMXMUH. — TeKCT : HenocpeacTBEeHHbIN // Monogon
yyeHbin, — 2021, — Ne 17 (359). — C. 170-172.

[4]

___CbicoeBa, T. B. MoHATNe HeonpeaeNnéHHOCTM NPUHLXNG 406POCOBECTHOCTN B
rpaxxgaHckoMm npase / T. B. CbicoeBa. — TeKCT : HENOCPeACTBEHHbIN // MONoAoOWN y4eHbIN. —
2022. — Ne 40 (435). — C. 141-144.

[5]

___KOAEKC . [9N1eKTPpOoHHbIN | : . 3akoH oT 30 roga N 51- // npaBoBas «». - Pexum :
http://www.consultant.ru

6
___"O630p cynebHom npakTmku BepxosHoro Cyaa Poccuinckon ®epepauun N 2(2015)"
(yTB. Mpe3nanymom BepxosHoro Cyna P® 26.06.2015 (JaTa obpaweHns: 11.11.2022).



